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J. HO ORE. 


Cuſtoms of England relating to Manors 


and Lords of Manors, their Stewards, Depu- F 
ties, Tenants, and others, viz. of the Lords | 
Right to Deodands, Felons Goods, Waifs, | 
Eſtrays, Wrecks, and Goods of Felo de ſe, | 
Fc. Of Copyhold Eſtates, Courts-Leet, Courts- 
Baron, and of Amerciaments, Fines and He-- | 
riots, and how to be recovered, @c. The 
Whole being a methodical Collection of the 
Caſes diſperſed in the Volumes of the Law ; 
to which is added an Appendix of all the 
Modern Entries relating to the ſaid Caſes, 
and proper Tables. By . Nelſon of the 


Middle-Temple, Eſq; 


Pater 
4 ; 5 


BO O&K lately printed for 


75 
: 


5 
bY 51 
5 
* 7 
. Kg 


2. An Abridgment of the Common Law, 


bers under each Title, for the more ready 


1725. By V. Nel ſes 


7855 the Middle Temple, 


bt 
22 


being a Collection of all the principal Caſes 
argued and adjudged in the ſeveral Courts of 
Weſtminſter-hatl : The Whole being digeſted 
in a clear and alphabetical Method, under pro- 
per Heads; with ſeveral Diviſions and Num- 


finding any Judgment or Reſolution of the 
Law Caſes, whereby the Opinion and Judg- ® 
ment of the Courts may be ſeen in an exact 
Series of Time, and what Alterations” have 
been made in the Law by ſubſequent Statutes 
and Judgments, brought down to the Lear 


F. 
13 
1 


1. E X Maneriorum Or the Law and 


Laws of ENGLAND 
4 Concerning the 


GAME 


| Hunting, Hawking, Fiſhing and Fowling, Sec. And 
of Foreſts, Chates, Parks, Warrens, Deer, Doves, 
Dove-cotes and Conies, and all other Game in general: 

; And alſo concerning 
Setting-Dogs, Greyhounds, Lurchers, Nets, Tun- 
nels, Lowbels, Guns, and all Manner of Engines and} | © 
Inſtruments mentioned in the ſeveral Statutes ro deſtroy 
the Game, ſhewing who are qualified by Law to keep} | 
and uſe them, and the Puniſhments of thoſe who keep 
them, not being qualified, | | 
RY The Whole 5 
Being a ſummary Collection of all the Statute-| 
Law concerning the Game; and of all the Cafes, Reſo- 

lutions and Judgments in the ſeveral Courts of Record] 


W,. at Weſtminſter relating thereunto. | . 
les Þ -- | Together with 4 | 
of © Two Precedents of Declarations; the one in an Action off 


Treſpais againſt an idle and diſſolute Perſon for hunting, | | 
c. in which the Plaintiff (if he recover) is to have full 
Coſts; and the other in an Action of Debt upon the Sta- 
tute $ Geo. for a pecuniary Penalty, forfeited by that 
Law, in which the Plaintiff (if he recover) ſhall have 
double Coſts, 5 


By a Barriſter at Lam. 
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THE, 


HE following Treatiſe 


'P R E F A C 54 
T was written by one 
' who ſtill retains ſome 


Senſe of that Pleaſure, which he - 
formerly took in Hunting, tho 
tis a Sport to be followed only 
by a ſuperior Order of Men; 
and ſo it was from the 2 
Beginning of the World; 

the firſt Huntſman we find on 


Record, was a mighty Man 


upon the Earth, and the next 
was an n Elder Brother. 
£ Our 


4 
| 


The PREFACE. 


Our Legiſlators tell us, that b 
hunting the Hare is a Recrea- 


tion for Kings and Noblemen; 
and that deftroying the Game 


by Perſons not qualified by Law, | i 
is...-prejudicial to the Nobility _ 


and Gentry, and therefore al- 
moſt in all Reigns, Statutes 


have been made to preſerve; the 


Game from Deſtrudtion, by the 
meaner Sort of People ;- and 


from the firſt Statute of that 


Nature, it may be reaſonably 
inferred, that. the Lawmakers 
accounted Juch Perſons very bad 
Chriſtians; for they tell us, 
that their uſual Time to hunt 
was on Holidays, when the 
good Chriſtians? were. at Church; : 
and. all the Statuten made 


for the. Preſervation: of . the 


Game, 
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The PRE FACE. 


Game, agree in the Character of 
ſuch Men; for they tell us, 
4 F that they are of the vulgar 
F Sort, and of little or no Worth ; 


| that they are looſe,” idle, difor= 
| ay and diſſolute Perſons ; that 
they ruin themſelves and Fami- 


lies, and damnify their Neighs 


bours ; and by neglefting all 
lawful Employments, they com- 
monly turn Hi IG” and 
Burglars. OILED 

Nom that they who are qua- 


fed by Lam to take the 


ame, may know" what Right 
my Property they have in chew 5 
and that the Perſons before- 
mentioned, who are the com- 
mon Deſtroyers "thereof, may 
avoid thoſe Puniſhnients, which 


5 juſtly be inflifted on them 
_ 


The PREFACE. 
hon Conviction for this Of- 
fence; all the Laws of Eng- 
land concerning the Game are 
here collected and publiſhed in 
a more clear and eaſy Method, 
than hitherto have been done; 
and all the Engines, Devices, 


and Inſtruments mentioned in 


the ſeveral Statutes to deſtroy 
them, are placed in an alpha» 


betical Manner, under diſtinct 


and proper Titles; and each 
Title divided into two Parts; 
the one confiſting of all the 
Statutes now in Force for the 
Preſervation of the Game; and 
the other of all the Law Caſes, 
which have been adjudged re- 
lating to that very Title ; ſo 
that at one View, without turn- 
ing to the Statute-Book at large, 

| or 
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The PRE FA CR. 
or to any Collection of Statutes 
concerning the Game, or to the. 


Voluminous Reports, in which: 
Caſes of this Nature lay diſper- 


| FE 124. 3 the Lam in general may: 
1 


e | ſeen and underſtood under 


each Tile to which it relates. 


Here the Reader will ud 
that both corporal and pecuniary 
Puniſhments have been inflifted 
on Perſons prohibited by Lam 
to deſtroy the Game; but ſuch. - 


Puniſbments have not deterred 


them from committing this Of. 


' fence ; one Reaſon may be, be- 


cauſe the "Proprietors of the 
Game have no Benefit by pro- 
ſecuting ſuch Offenders, unleſs 
they are likewiſe the Informers, 
which is a more opprobious 
Word Way: 4 N 
Be- 


The PR EF ACE. 
Beſides, the Execution of all 
10 Statutes made fon the Pre- 


ſervation. of the Gume, is ueſt- 


ed in the Fuſtices of Peace, 
and in many 0 aſes withia Power 


of mitigating the Forfeitures 


curred by the Breach of. thoſe, 
Laws; and by this Means. the 
Offenders often eſcape with a 
* Puniſhment. N | 
And Hs. to be obſerved, 

* 43Eliz. tha the Statites which give. 


C. 


> & 23 no more Coſts than Damages in 


©2069 Aftions of Treſpaſs, were made 


(as the Lawmakers tell us) to 
good Subjects; but yet the 


tion . Treſpaſs is brought 
againſt 


| prevent trifling and wexatious 
Suits to be brought againſt the 


bad ones. have an equal Benefit 
of thefe Laws 3. for if. an Ae. 


4 Fuſtice of the Peace; where- 
in 


The PREFACE. 
againſt any idle and diſſolute 
Perſon for hunting in the Plain- 


tiff's Grounds, he may . at the 
Expence of 1 Z l. recover 12d. 


TO and no more: Coſts. 


Is true by a Jubſequent H 


Statute Full Coſts are given 
in ſuch Caſes ; nom though that 


might be ſome Satisfaction for 


the Expences of the Suit, yet 


it was no Recompence to the 
Party for bis Trouble in the 
Proſecution ; therefore a more 
effetual Remedy was provided 


„e. 23. 


by the Statute | 8 Geo. and 8 Geo, 
that is an Action of Debt for- 


4 pecuniary Penalty, any Offen- 
der ſhall be liable to pay upon 
a Breach of any of the Game 


Laws, on a Convittion before- 


The PREFACE. 
in if the Plaintiff recover, he 
hall. have double Coſts. 

And to encourage Proſecu- 
ions of this Nature againſt 
thoſe mho deſtroy the Game, 
Care hath been talen 10 draw 
and publiſh the Forms of two 
Eu cn in both the ſaid 
Actions, which =P be ſeen in 
wes D - eV the Title 


— 


THE 


INTRODUCTION. 


= 


EFORE I treat of the ſe- 
veral Laws relating to the 
Game, in the Manner I pro- 
poſe, it may be neceſſary to men- 
tion ſomething concerning Foreſts, 
which are the grand Receptacles of 
the Game. | 

And firſt, as to their Antiquity , x, 
my Lord Coke tells us, it cannot be 319. 
known by any Record or Hiſtory, 
except Newforeſt, which was erect- 
ed by King William the Firlt, as a 
Conqueror; and * Hamptou-Court, * Fee ths 
which was erected by King Hen. 8. Title 
into a Foreſt, or rather a Chaſe, but 60g & 

8 

not as a . for he Fouls Fore. 


84 


The Introduttion. 


not do it without the Conſent of 
the Freeholders, whoſe Lands were 


afforeſted ; and therefore he made 


an Agreement with them in Wri- 


ting, which was afterwards confirmed 
by A& of Parliament. 


However, tis certain, that this 


and all other Foreſts are governed 
by proper Judges, and by their own 
Officers, and by peculiar Laws dif- 
ferent from the Common Law in 
many Reſpects, which may be ſeen 


in the following Caſes ; and becauſe 


neither Mr. Manwood, or any other 


| Perſon who hath deſignedly treated of 


this Subject, hath not told us what 
thoſe Laws are, but have left us to 
gueſs at them by the Liberties which 
were reſtored to the People by the 
Charter of the Foreſt ; therefore I 
thought it might be proper to this 


Undertaking, to give fome ſhort Ac- 


count of them. | 
*Tis not to be doubted but that 


the Foreſts were governed by their 


own Laws in the Reign of Hen. 1. 
and long before; but I find none 
of them on Record in that Reign, 


nor in the Reign of any of his 


Anceſtors ; the firſt are thoſe which 
| were 


; | The Tntroduftion. _ iii 
were publiſhed by Sir Henry Spel- ”s 


e "wan in his Codex, and lately repub. 
e Tiſhea by Dr. Wilkins in Lais, . i 
= which I have thus tranſcribed in jus Len 
d A Engliſh. | | Anglo- 

7 3 Saxonieæ. 
8. J. © The Laws of the Foreſt 
„e made by King f Richard, by and } This 
„ with the Aſſent and Conſent of Tung 
5 ce the Archbiſhops, Biſhops, Abbots, DIE 
1 _© Earls, Barons, and Knights of the ebe 
e whole Kingdom. ſeveral 
5 | Woods of 


© other Men into 2 oh as may be ſeen in Charta 
Poreſtæ, cap. 3. He was the Son of Hen. 2. and for 
bis Valour called Cœur de Lion. Anno 1189. 


(I.) . © Firſt the King ordains, 
« That if any Perſon commit a For- 
© feiture in Hunting, or in any other 
© Thing in his (the King's) Foreſts, 
© let him not expect that the King 
„ will have any Mercy upon him, 
as formerly to take his Cattle for 
© a Forfeiture, for his hunting in the 
King's Foreſt; for if any Perſon 
6 hereafter ſhall incur ſuch Forfeiture, 
and be convicted thereof, he fhall 
have the utmoſt Juſtice, and ſuch 
as was done in the Reign of King 
1 4 3 « * Henry 


iv The Introduftion. 


* Hen. I. * Henry his Grandfather, (viz.) 
Anno c he ſhall loſe both his Eyes and 


1100. be , : 
abas called Teſticles . 


Beau- 


elerk for his Learning, and was King whilſt his elde- 
Brother was living, whoſe Eyes he put out. 


(2.) © Item, The King ordains, 
„That no Perſon ſhall have Bows 
ů„ and Arrows, or Dogs, or Deer- 
„ leaps in the Foreſts, unleſs he hath 
the King's Warrant, or of ſome o- 
« ther Perſon who hath Authority to 
„grant him ſuch Warrant. 


(3.) © Item, The King ordains, 
That no Perſon ſhall do any Thing 
to the Deſtruction of his Woods, 
or commit Waſte within his Fo- 


take of his Woods what is nece(- 
fary, without committing Waſte ; 
and this upon the View of his Fo- 
c reſter and Verderors. 


(4.) © Item, The King commands, 
That all they who have Woods 
in bis Foreſts do appoint proper 
* Foreſters for thoſe Woods, for 
whom they - ſhall be Pledges; or 
| 3 5 Se that 


reſts; but grants, that they may 


The Introduction. 5 


i (hat they ſhall find ſuch ſufficient 
& Pledges who ſhall make Satisfac- 
e tion, if the Foreſters ſhall commit 

© any: Forfeitures in what belongs to 

_* the King. 5 


— 


1 (5. « Item, He commands, That 
© his Foreſters ſhall take Care that 


the Foreſters, Knights, and others 
who have Woods within the Boun- 


«© daries of the King's Foreſts ſhall 
„ not deſtroy their Woods; for if 


they do, let them, whoſe Woods 
they are, know, that they ſhall 


© make Satisfaction either by them- 
* ſelves or by their Lands, and no 


other Perſon. 


(G.) © tem, The King commands, 
&*& That his Foreſters ſhall make Oath 


© that they will (as far as they are 


6“ able) keep ſuch * Eſffarts as he * from 


(the King) ſhall make of his Fo- zbe Latin 


reſts; and that they ſhall not di- Exer- 


e ſturb any honeſt Men in what un; 


which ts 


___ « the King hath granted to them , pulling 
F concerning their own Woods. wp by the 


1 Roots ; tis 
commonly wwyote Aſſart. 


a 3 (J.) © Item, 


Vi 


* See Po. 
ſtea in 
Titulo 


cc 
cc 
cc 
cc 
«6 
cc 


Pannage. 


l Ce Po- 
ſtea in 


Titulo 


Agiſt. 


1108 
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(7.) © Item, He commands, That 
in every County where the Kin 


ſhall hunt, that twelve Knights 


be appointed to take Care of his 
Hunting, and of the Vert in his 
Foreſts ; and that four Knights be 


appointed to agiſt his Woods, and 
to receive his Pannage, and to 


keep and guard the ſame, 


(8.) © Item, He commands, That 
vo Man ſhall f agiſt his Woods 


reſts, before his (the King's) Woods 


are agiſted; and all Men are to 


know, that the Time of the 
King's Agiſtment be given fifteen 
Days before the Feaſt of St. Mi- 


chael, and continues fifteen Days 
after the ſaid Feaſt. 


(9.) © Item, The King commands, 


That if his Foreſter hath the 


Keeping of his royal Woods, and 


they are deſtroyed, and no Body 


knows or can ſhew any juſt Cauſe 
why they were deſtroyed, nothing 
ſhall' be taken of ſuch Foreſter but 
his Body only, 

Et, (10.) © Item, 


. 


within the Boundaries of his o- 


The Introduction. 


| { (10.) © Item, He commands, That 


« an Ecclefiaſtical Perſon ſhall not 


„ forfeit any Thing for Hunting in 


„ his (the King's) Foreſts ; and he 


.« ſtrictly commands his Foreſters, 


© that if they fhall find any of them 
( ſo forfeiting, that they ſhall by no 


« Means lay Hands on them, either 
* to refiſt or apprehend them, be- 


_ © cauſe the King will warrant what 
„ they do. 


(11) „Item, The King commands, 


„ That all the Eſſarts, as well new 
as old within the Foreſts, ſhall] be 
_ © viewed every third Year, and like- 


« wiſe all * Purpreſtures, and all? 
„% Waſte done in the Woods; and Titulo 


that each of the ſaid, Offences be 


T enrolled, 


(12.) © tem, The King commands, 


P 
ſt 


« That the Archbiſhops, Biſhops, 


« Earls, Barons, Knights and Free- 
* holders, and all Men whatſoever, 
e do appear upon the Summons of 
« the Chief Juſtice in Eyre, to plead 
their Pleas in the Foreſts. 


(13.) 


wit 


See in 


urpre- 
ures. 


65 'L 
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(13.) © And *tis prohibited. at 
* thoſe Pleas of the Foreſt, that 
no Cart ſhall go out of the Com- 
mon Way in the Foreſt ; and that 
no Hogs ſhall be in the King's 


* Inthe © Foreſt in the * Fence-month, which 


283 « is fifteen Days before the Day of 
orne'Wne<« the Birth of St. John the Baptiſt, 


and fifteen Days after the ſaid 
6. Fealt. 


cc 


(14.) © And let all Men know, 
that whoſoever ſhall commit a- 
ny Forfeiture in Hunting in the 
<« King's Foreſt, and ſhall be at- 
« tainted thereof, he ſhall be in the 
& Mercy of the King to loſe his 
« Eyes and Teſticles. 


cc 
Cc 


(15.) © He who commits any 
«© Forfeiture in the King's Foreſts 
«'in the Vert, either by ; cut- 
« ting it, or the & Branches or 
1 Culpa- « Boughs, or by * cutting Turſe or 
GEssbran- « Heath, or Underwood, or by E/- 
catum. *© ſart, or any new Purpreſture, by 
* Eſcoria- © Hedge or by Ditch ; or by re- 


tio more, 6 moving a Mill or F Sheepcoat, or 


J TisBece- 


caria, in the Record, I read it Bercaria. 


« any 


cc 


FS cc 


(46.) © Likewiſe he who car- 


cc 


„ ſowed with Wheat, or ꝙ the King gSiligine, 
0 {hall have 13 d. for every Acre ſo 


ed, That in every third Year 


"reſt ; but that all the Matters a- 
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any other Houſes, or by diverting 
a Water-courſe, or by Hay, or by 
mowing without the Hedges, or 
without the Ditches, ſhall be * Erit in 
fined at the King's Mercy, unleſs miſeri- 
he hath the Warrant of the King's cordia 


Verderors or Foreſters for what he Regis de 


pecunia 
doth. . 


ries Bows and Arrows, or leads 
Dogs uncoupled thro' the King's 
Foreſt, and ſhall be attainted there- 
of, ſhall be in the Mercy of the 
King. 


A »Tis likewiſe ordain- 
there ſhall be a View of the Fo- 


foreſaid ſhall be viewed in the 
Regard 5 allo the zew Eſſarts are 
to be viewed in the Regard, and 
what Land hath been ſown ſince 
the laſt Regard, and with what 
Grain ; for Woodland newly con- 
verted into Arable belongs to the 
King; but if old Afart ſhall be 


L ſowed ; 


* 


* Hen. 2. 


Anno 
LI 54 
euvbich 
Maud: 


avas the 
Daughter- 
of: Hen. I. 
#his. King 
ayas: di- 
fturved by- 
Aychbiſbop 


T he Introduftion; 
« ſowed; and if ſowed with Oats; 
« Barley, Peaſe, Beans, or any other 


Grain, the King fhall have 6 d. 
“ for every Acre. | | 
(17.) © *Tis to be known, that 
« in the Time of King * Henry 
« the Son of Maud the Empreſs, it 


© was allowed to make Ditches in- 


ſtead of Hedges, within the Boun- 
<« daries of the Foreſt; and at /Jood- 
ce ſtock the ſaid King ordained, that 
© he who committed a Forfeiture in 
« hunting. within his Foreſts, ſhould: 
e for the firſt Offence give Pledges, 


Becket ;. © and fo. likewiſe for the ſecond: 
but he wwas.*« Offence ; but for the third Of- 


comfarted cc 
by Roſa- 


mon d. 


In Ox- 
For dſhir TY 


fence, no Pledges ſhall be taken,. 
but the Body of him. who commit- 
ted the Forfeiture,” 


— 
8 


By theſe Laws we may perceive: 
that Hunting in the King's Foreſts. 


was puniſhed with the greateſt Se- 


verity, (viz) with the Loſs. of Eyes. 


and Tefticles ; this was the firſt Law, 


and: to- ſtrike a greater. Terror into 
the. People, tis repeated in the four- 
teenth. Law, that ſome Offences were: 
ſinable at the. Will of the King; and: 

ages - dme: 


* R 
ITN. J 
9 
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5 T he Introduction. xt; 
Tome were never to be pardoned, 
that no Perſon whatſoever was exempt- 
ed from appearing at the Court of Ju- 
ſtice-Seat, upon a Summons of the 
Chief Juſtice in Eyre; and the Hi- 
t _ ſtorians of thoſe Times tell us how 
a5 9 the People were oppreſſed 
2 


S8 


by thoſe perſonal Services, they were 
bound to perform at thoſe Courts in 
the Foreſts ; which Oppreſſions con- 
tinued till the Reign of King John ; 
and though that King was always. 
engaged in Wars, either abroad or 
at home; and though this Kingdom 
Woaas under an Interdi& for fix Years. 
and upwards, yet he ſtill was mind- 
ful of theſe Foreſt Laws; and for 
that Purpoſe he directed a Precept 
to Hugh Nevil, at that Time Chief- 
Juſtice in Eyre, Cc. commanding 
him. to govern the Foreſts by the 
_ fame Laws, with which they were 
governed in the Reign of his Fa- „ II. 2, 
ther, notwithſtanding any Grant he 
ſhould make to any Perſon whatſo- 
ever, till at laſt ithe Variance en- 
creaſing between him and his Barons, 
wbo ſtood firmly for their Liberties, 
and to be eaſed of the Oppreflions. 
' hy. the Officers and. Courts of the: 


xii The Introduction. 
Foreſt; he granted this Charter, 


which he did (as the Record tells 


us) having God before his Eyes, and 
to ſave his own Soul, and the Souls 


of his Anceſtors and Succeſſors, and 


for the Exaltation of Holy Church, 
and for the Profit of his Kingdom 
for ever; and that he granted the 
| Liberties therein contained, willingly 
and freely for himſelf and his Heirs, 


to have and to hold the ſame. to 


the Kingdom of England for ever. 
Which Charter was confirmed by 
* Anno his Son and Succeſſor in peaceable 
9 H. 3. Times, when he was very young, not 


1 — + twenty Years of Age; and ſoon af- 
E 


Years 0 


Father in the Preſence of the King, and ſeve- 
dyed, Anno ral Biſhops and Noblemen againſt thoſe 
1216. Who ſhould break this Charter; and 


for the greater Solemnity of this Ap- 


pearance, the Biſhops were apparelled 
in their Pontificalibus, and had each 
of them a lighted Taper in his 
Hand; and then the Archbiſhop de- 


nounced the Excommunication in 


theſe Words, 


J By 


PP i 


1; ter a Curſe was denounced in Weit- 
when his minſter-hall by Archbiſhop Boniface, 
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The Introduction. xiii 
. By the Authority of God the 
Father, the Son and the Holy Ghoſt, 
and of the glorious Mother of God, 
and perpetual Virgin Mary, of the 
' bleſſed Apoſtles Peter and Paul, and 
of all the Apoſtles. and Martyrs of 
bleſſed Edward King of England, 
and of all the Saints of Heaven, we 
excommunicate, accurſe, and from 
the Benefit of our Holy Mother the 
Church, we ſequeſter all thoſe who 
hereaſter ſhall violate, break, diminiſh, 
or change the free Cuſtoms and Li- 
berties granted in the Charter of the 
| Foreſt, by our Lord the King to the 
Prelates, Earls, Barons, Knights, and 
other Freeholders of the Realm; 
and all who ſecretly or openly by 
Deed, Word, or Council, ſhall bring 
in Cuſtoms, and keep them when 
brought in againſt the ſaid Liberties, 
or any of them, and all thoſe who 
ſhall preſume to judge againſt them; 
all and every which Perſons that. 
ſhall willingly commit any of the 
Premiſles, let them know that they 
incur the aforeſaid Sentence ipſo facto, 
and thoſe who commit them igno- 
> rantly ought to be admoniſhed ; and 
except they reform themſelves within 
3 „„ 
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fiſteen Days after ſuch Admonition, 
and make full Satisfaction for what 
they have done at the Mill of the 
Ordinary, ſhall be from thenceforth 
wrapped in the ſaid Sentence, to the 
perpetual Memorial of which Thing 
we the aforeſaid Prelates have put 
our Seals to theſe Preſents. 


This Charter was again confirmed 


in the 35th Year of his Son and Suc- 

25 Ed. 1. l. ceffor Ed. 1. who for the Honour of 
This King God (as *tis in the Record) and of 
. l. _ Holy Church, and to the Profit of 
pane” f ag the Realm granted for himſelf and 
ceeded his bis Heirs, that the Charter of the Fo- 


Father reſt, which was made by the com- 


An. 1272. mon Aſſent of the Realm, ſhall be 


and was 
St kept in every Point without Breach ; 


Long- and that the ſaid Charter ſhall be ſent 
thanks. to the Juſtices in Eyre under the Great 
| Seal, and to all Sheriffs of Shires and all 
other Officers, and to all the Juſtices 
throughout the Realm with the King's 

Writs, in which ſhall be contained, 

that he cauſeth the aforeſaid Char- 

ter to be publiſhed, and to declare 

to the People, that he confirmed ir 

in all Points; and that his Juſtices, 
Mayors, and other Miniſters, who 

have the Laws of the Land to guide 
under the King, ſhall allow the ſaid. 

Char- 


1 The Introduction. * 
Charter pleaded before them in Judg- 
ment in all Points, for the Wealth 
of the Realm; and if from thence- 
forth any Judgment ſhould be given 
- contrary to the Points of the faid 
Charter, that it ſhould be undone, 
and holden for naught; and that 
the ſaid Charter ſhall. be ſent under 
the Great Seal, to every Cathedral 
Church throughout the Realm, there 
to remain, and to be read before the 
People twice every Year ; and that 
all Archbiſhops and Biſhops ſhall pro- 
nounce the Sentence of Excommu- 
cation againſt all thoſe who by Word, 
Diieed, or Counſel, ſhall do contrary 
to the ſaid Charter; and that the 
ſaid Curſes be denounced twice eve- 
ry. Year, and publiſhed by the Pre- 
lates ; and that if any of them ſhall 
be remiſs in the Denunciation of 
the ſaid Sentences, then the Arch- 
biſhops of Canterbury and York for 
the Iime being, ſhall compel and 
diſtrain them, to the Execution of 
their Duty. 5 A 
R In Purſuance of this Confirmation 
of the Charter of the Foreſt, f Ro- + Abont 
bert Winchelſea, then Archbiſhop of the latter 


85 | pk þ the 
ö Reign of Ed. 1. be died Anno 1313. 6 Ed. 3. 
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Canterbury, enjoined - all Perſons of 
what Eſtate ſoever, that they, as 
far as they were able, ſhould up- 


hold and maintain the ſame in all, 
Points; and that they who ſhould 


reſiſt or break, or ſhould procure, 
counſel, or in any wile aſſent to re- 
fiſt or break it, or by Word or Deed 
go about openly or privately by any 
Manner of Pretence to break it; that 


they ſhould ſtand excommunicated 


and accurſed, and be ſequeſtred and 
expelled from the Body of Chrift, 
and from all the Company of Hea- 
ven, and from the Sacraments of Ho- 
ly Church. 


This Cenſure in the primitive 


Times of Chriſtianity, when Men 
were in Earneſt with Religion, was 
always decreed by and with the 
Conſent of the Church in general, 
and upon a full Hearing of the Mat- 
ter; but we ſee to what an exorbi- 
tant Power the Clergy were ad- 


vanced, when the aforeſaid Sentences 


were denounced ; for by them the 
People were excommunicated without 
being heard, and not for any Con- 
tempt to the Church, bur to the 


Charter of the Foreſt ; by which 


the 
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5 The Introduftion. xi 
8 che people of England recovered as 
5 many and as great Privileges and Li- 


berties, as they did by Magna Charta. 
J. Por before this Charter of the 
| 7 Foreſt was granted, the Kings of 
England claimed a Prerogative to 
make Foreſts of the Lands of any 
of their Subjects; ſo that no Man 
could ſay, the Lands of which he 
was poſſeſſed were his own; and 
when they were converted into Fo- 
reſts, thoſe Who hunted there, tho' 
on their own Lands, were puniſhed 
with the utmoſt Severity, even with 
the Loſs of their Eyes and Teſticles, 
ſometimes with the Loſs of Life; but 
the mildeſt Puniſhments were Impriſon- 
ments, Abjuration, and a grievous Fine. 
*Tis true, though the Lands of the 
Subjects were made Foreſts, the In- 
heritance ſtill continued in the Pro- 
pirietors; but that fignified very lit- 
"> tle, for they had no Power over ſuch 
Lands, though they were their own; 
for being now ſubject to the Laws 
of the Foreſt, they- could make no 
Profit of them; they could not fo 
much as fell Tin der, for the neceſ- 


 fary Repairs of their Houſes, with- 
out a Licence from the Chief Ju- 
0 ſtice 


The Introduction. 


ſtice in Eyre, and that could not be | 


obtained without a great Expence 


and Trouble, and ſometimes not at 


all; they could not take in Agiſt- 
ments, nor plow nor ſow their Lands 
with Corn; but they muſt {till lie 
open to the Deer ; *tis true, they 


might encloſe them with a low Hedge, 


ſo that the Deer might eaſily leap 
over. 
And as the Lands of many were 


converted into New Foreſts by the 


Norman Kings, ſo there were many 
Courts erected and made peculiar to 
ſuch Places ; where the People were 


bound to attend upon a Summons, 


or to be amerced, if they neglected 
to appear, tho' they did not dwell 


within the Bonndaries of the Foreſt, 


and they were very much oppreſſed 
by the frequent holding ſuch Courts. 
There were likewiſe many Extor- 


tions committed by a Multitude of 
Officers, under Pretence of takin 


Care of the Foreſts; for the Regar- 
ders would make their Prefentments 
every Year, which they ought not 
to do but once in three Years, and 
not only of Offences pretended to be 


done within the Foreſt, but out of 


the 
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xl | The Introduttion. 
the Boundaries thereof; and though 
ſuch Preſentments were void, yet the 


. Party grieved muſt be at the Expence 
to diſcharge himſelf by Plea at the 


Swainmote Court. 

Ihe very Dogs as well as Men 
were puniſhed ; for no Man could 
keep a Dog near the Foreſt, without 
cutting off three of the Claws of 
the Forefeet, under the Penalty of 
being amerced 3 5. every third Year 
for every Dog which had Claws 
not cut ; and this was to diſable them 
from running after the Deer. 

The Foreſters likewiſe kept Ale- 
houſes in the Foreſts, and compelled 
the People to come thither and ſpend 
their Money, for Fear of their Dif- 
pleaſure ; and no Man could enjoy 
his Common quietly, if he did not 


make Preſents to them of Lambs, 


Pigs, Corn, Hay, or ſome other Thin 

worth their Acceptance; beſides, they 
exacted Toll not only of thoſe who 
came into the Foreſt with loaded 
Carts and Horſes, but generally of 
every Man who travelled through it. 

hen if any Treſpaſs was done 
in the Foreſt, and the Offender could 


not be taken, he was proſecuted to 
the 


xix 
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be Introllaftion. 


the Outlawry ; and if it happened 
that he was afterwards taken upon 


that Proceſs, he was certainly com- 


mitted to Priſon, there to remain 
without Bail, and never to be diſ- 
charged, but by a ſpecial Warrant 
from the King, or the Chief Juſtice 
in Eyre; all which was remedied by 
this Charter, which the Reader will 
ſee, and the Charter it ſelf, under 
the ſeveral Titles in the following 
Treatiſe, written in an Alphabetical 
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Agiſt and Agiſtoꝛ. 


GIST is derived from 
the French Word Giſte, 
(7. e.) a reſting Place ; for 
when the Cattle of Stran- 


gers are taken in the King's Foreſts 


to paſture, they may properly be ſaid 
to 1 there. 

Agiſtors are thoſe Officers who at- 
SE, the King's Woods and Lands 
in his Foreſts, to receive and take in 
the Cattle of the Inhabitants there, 
who have Common of Herbage for 
all their Cattle, commonable by the 
Laws of the Foreſt; they may like- 
wile take in Hogs and Swine, which 
are not commonable by the Foreſt 
Law ; and this is to agilt the Woods 


and Hedge-rows, which is called * 1 

Pannage, the Time of Taking in theſe fee in Tir. 

Cattle began 15 Days before Mi- Pannage. 

.chaelmas, and laſted 15 Days after; 
B 


but 


— —— — 


Agiſt and Agiſtoz. 
but for taking in Cattle commonable 
to agiſt the Paſture, tbe Time began 
about 15 Days before Midſummer, 
and continued till 15 Days after; 
and then the Agiſtors were to re- 
ceive the Money due for the Herbage, 


| which muſt be done in the Preſence 


W. Jones 
280. 


of the Verderors and Foreſters, that 
it may be recorded at the next Swain- 
mote Court, which is to be held on 
Holy. rood Day. 

Theſe Officers are nude by the 
King's Letters Patent, and there” are 
uſually four of them in every Foreſt 
where the King bath any Pannage, 
whoſe Buſineſs is likewiſe to preſent 
Treſpaſſes in the Foreſts, done by 
any 3 of Cattle, and if they 
preſent any Thing elſe tis void; and 
therefore one Richard Finch was 
tined 107. at a Juſtice-Seat held for 
the Foreſt at Mindſor, for e 
the Preſentments of the Agiſtors, 
and making them preſent what did 
not belong to their Office. 

Before the Making the Charter of 
the Foreſt, he who had Woods and 


1] ands'in the Foreſt, could not agiſt 
his own Cattle there; but by that 


Charter it was provided, that every 
I reeman 1.1 hte Agiſtments in 
2ů his 


Angle. 


his own Woods, within the King's 
- Foreſt, at his Pleaſure, and that he 
- ſhould take Pannage, and drive his 
- Swine freely thro' the King's Woods, 
to apgiſt them in their own Woods, 


or where they would; and that if 
their Swine. ſhould ſtay one Night 


in the Foreſt, nothing ſhall be taken 
for ſuch Stay. 

But yet Men could not agiſt Goats 
or Sheep there, without a ſpecial Li- 
cence for that Purpoſe, though they 
were bis own; becauſe Goats tainted 
the Herbage every where, ſo that 
the Deer would not eat the Paſture 
where they fed, and Sheep cat it ſo 
near the Earth, that they left very 

little Herbage behind for the Beaſts 
of the Forelt. „ 


Angle. 


Keeping an Angle to deſtroy , & 5 W. 
Fiſh, and being found upon a Search- - 435 


Warrant, ſhall be ſeiſed and deſtroy- 
ed. 5 


B 2 Appꝛen⸗ 


Appzentices, 


4% 5 W. Apprentices and inferior Tradeſmen 


c. 23. 


Ferm of 


neglecting their Trades, and follow- 


ing Hunting, Fiſhing, and other Game, 
unleſs in Company of their Maſters 
qualified to hunt, ſhall be carried he- 


fore a Juſtice of Peace; and being 
convicted before him upon the Oath 


of one Witneſs, ſhall forfeit not ex- 
ceeding 10 5. nor under 5 5. one 
Moiety to the Informer, and the o- 
ther to the Poor; c. to be levied 
by Warrant by Diſtreſs and Sale, and 
for want of Diſtreſs, ſhall be com- 
mitted to the Houſe of Correction 
not exceeding one Month, nor un- 
der ten Days, there to be whip'd 
and kept to hard Labour; and if 


Fee the ſued for a * wilful Treſpaſs, ſhall pay 
full Coſts as well as Damages, See 


% Decla- jpferior Tradeſmen. 


ra lion in 


Tit. Game. 


Allart. 
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Allart. 


The Etymologiſts are not agreed 


in the Derivation of this Word; ſome 
will have it to be from A, which is 


a privative and Sart, which in the 
German Language ſignifies a Wood; 
ſome will have it derived from the 
French Eſſarter, and probably for that 
Reaſon tis wrote Eſſart in ſome old 
Records; as for Inſtance in the 
Charter of Privileges granted by Hen. 
1. to the Abbot of Rameſbury, one 
was quietus eſſe de Efſartis ; others 
derive it from Exaratum, which ſig- 
nifies to plow or cut up, and by 


Contraction Exartum ; but the learn- 
ed f Gloſſographer was of Opinion, + Spelman 
that 'tis derived from the Latin Ex- in voce. 
ertum, which ſignifies to pull up by 
the Roots; but they all agree in the 


Signification of the Word, which is 
to grub up or clear a Ground of 
Buſhes and Shrubs, c. and make it 


plain and fit for Tillage; and Man- 


wood tells us, *tis an Offence commit- 
ted in the Foreſt by plucking up 
thoſe Woods by the Roots, which are 


Thickets, and Covert for the Deer, 


B 3 and 


6 Aſſart. 


and that *tis the greateſt Offence 
which can be done to the Vert and 
Veniſon, for 'tis more than J/aſte ; 
for that is only the Felling and Cut- 
ting down the Coverts, which in 
Time will grow again; but Afart is 


a Grubbing them up by the Roots, 


by which they are utterly deſtroyed, 
and this is done purpoſely to make 


the Grounds arable; and if they are 


W. Jon. afterwards plowed and ſowed, the“ 
269. Oflender ſhall not only be fined at 
the juſtice-Seat, but Inquiry ſhall be 
made of the Value of the Corn, that 

it may be anſwered to the King. 
*Tis to be obſerved, that all Woods 
which were taken into the | Foreſts 
from the Beginning of the Reign of 
This f Rich. 1. to the ſecond Year after 
about 12 the Coronation of King John, were 
Tear by the. Charter of the Foreſt reſtored 
to the right Owners; but yet they 
were ſtill liable to be puniſhed for 


Aſſart, and other Offences done in 
the Forefls, whilſt their Woods and 


Lands remained Parcel thereof ; there- 
fore, by that Charter ic was grant- 
ed, that they ſhould be quit of A, 
farts to the Beginning of the afore- 
ſaid Reign for ever ; but if from 
thenceforth any Perſon ſhould commit 

new 
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Attachment. 


new Aſart without Licence, the Of- 
fender ſhould anſwer for the ſame 
to the King ; which Diſtinction of 
old and new Afart is obſerved in 
ſome Foreſts to this Day. 


Attachment. 


The Court of Attachments is one 
of the three Courts incident to a 


Foreſt, the other two are the 
Swainmote and Juſtice-Seat ; proba- 


bly it is ſo called, becauſe the Fo- 
reſters and other Officers of the Fo- 


reſt brought in the Attachments, (i. e.) 


what Offenders againſt Vert and 
Veniſon they had attached, either by 
their Bodies or Goods, which At- 
tachments, and likewiſe Preſentments 
of Offences, the Verderors (who are 
Judges of this Court) ought to re- 
ceive and enrol, that they may be 


preſented or puniſhed at the next 


Juſtice Seat. 

This Court was formerly called he 
Woodmote, and ſince the Charter of 
the Foreſt 'tis called the Forty Days 
Court, for before that Time it was 
held at the Will and Pleaſure of the 
Chief Officers of the Foleſt, which 


B. 4 Was 


Attachment. 


was ſo very often, that the People 
could not conſtantly attend ; and 
_ thereupon ſeveral Fees were exacted 
to excuſe their not appearing. 

But now by this Charter it was 
limited to be kept every Forty Days, 
ſo that the Time being certain, the 
People knew when to attend, and 
to ſave their Amercements and Fees, 
which Amercements were formerly 
eſtreated to the chief Warden of the 
Foreſt, and levied by Diſtrefs. 

This Court for the moſt Part is on- 
ly a Court of Enquelt, and being the 
moiſt inferior of the three Courts, 
they cannot convict for above the Va- 
lue of 4 d. for if the Treſpaſs done 
in the Vert or Veniſon is above that 
Value, it muſt be enrolled in the Ver- 
derors Roll, that it may be ready at 
the next Swainmote, to be tried and 
puniſhed there, eren to the Fo- 
reſt Laws. 

Therefore a Preſentment of an 
Oflender in this Court is no Con— 
viction, becauſe he may traverſe it, 
and try it at the Swainmote, for all 
Treſpaſſes preſented in this Court 
muſt be tried at the Swainmote, ac- 
cording to the Laws of the Foreſt, 

before 


Attachment, 


_ © before the Treſpaſſers can be convict- 


ed and puniſhed. 
Theſe Attachments as hath been 
- obſerved, were formerly made by 
the Goods and Chattels of the Of- 
fender, and often by his Body ; but 
ſince the Charter no Man is to be 
attached by his Body, for any Treſpaſs 
in Vert or Veniſon, unleſs he is ta- 
ken in the very Fact within the Fo- 


reſt, for otherwiſe he muſt be attach- 
ed by his Goods. . 


Badgers, See Fox. 
Bꝛakes. See Fern. 
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Certioꝛari. 


3; B82 is a Writ iſſuing out of 
Chancery, directed to a Judge 
of an inferior Court, to remove the 
Proceedings there depending, which 

I ͤ mention here, becauſe Notice is ta- 

ken thereof in ſeveral Statutes con- 

cerning the Game; as for Inſtance, 

no Certiorari ſhall be allowed to re- 
move any Conviction, or other Pro- 

3 & 4W. ceeding upon the Statute 3 & 4 V. 
e. 10. unleſs the Party convicted (before it 
The Pre be allowed) ſhall become bound to 
rg. N. the Proſecutor in 50 J. with Sure- 
ute takes ties to be approved by the Juſtice, 
Notice, to pay within one Month after the 


. zhat ibo Conviction confirmed, on a Proceden- 


zbere Wer? do granted, the full Coſts to be al- 


3 certained on Oath. 


Force to | 
Frobibit unlawful . Courfing of Deer, yet the Penalties. 
thereby provided were not ſufficient. to deter diſorderly Per- 


Now 


Certioꝛart. 11 
Now this Statute was made againſt 
Perſons unlawfully courfing, hunting, 
taking in Toils, killing, wounding, 
or taking away red or fallow Deer 
in any Foreſt, Chaſe, Purlieu, Pad- 
dock, Wood, Park, or other Ground 
encloſed, where Deer are or ſhall be 
uſually kept, without the Conſent of 
the Owner, or Perſon entruſted with 
the Cultody thereof, or be aiding 
therein; the Forfeiture is 20 J. for 
| Courſing and Hunting, and * 30 J * By the 
for every Deer taken, wounded, or Statute 
killed, to be levied by Diſtreſs and 12 * c. 
Sale; one Third to the Informer, the ” 5 
other Third to the Poor, and the reſt bon Offer 


to the Owner of the Deer, Cc. der is ar 
8 e Officer cr 

Keeper of a Foreſt, Park, Purlieu, Paddock, Mod, ar 
Place, &c. 


By the Stabe 5 Geo. no Certio- 30 c. 258. 
rari ſhall be allowed to remove any © 
Conviction or Proceeding upon the 
| aforeſaid Statute 3 & 4 Will. unleſs 
the Party convicted ſhall at the Time 
the Security is given, according to 
that Statute, for the Payment of Coſts 
and Damages to the Proſecutor, be- 
come allo bound to the Juſtices be- 
fore whom ſuch Conviction was made, 

and 


12 Certioꝛari. Ws 
and with ſuch Sureties as they fall 
approve in the Sum of 60//. to proC-xk 
ſecute ſuch Certiorari with Effect, 
and to pay to ſuch juſtices the For- F 
feitures due on the Conviction, and. 7 
to render the Convicts to them with- 
in one Month after the Conviction 
confirmed, or a Procedendo granted; 
and in Default thereof, the Juſtices. 
may proceed to the Execution of ſuch 
Conviction, as if no Certiorari had 
been granted. 

No Certiorari ſhall be allowed to 
remove any Conviction or Proceed- 
ings, concerning any Matter in the 

a & 5 W. Statute 4 & 5 II. unleſs the Party 

c. 23. convicted ſhall} before the Allowance 

The Pre- of the Certiorari become bound to 

amble of the Proſecutor, in the Sum of 5o J. 

25% Sta- with Sureties, to be approved by 

Zute 15, 8 E 

bat the the Juſtice or Juſtices, before whom 

there ave ſuch Offender was convicted to 

good Laws the Proſecutor his full Coſts and 

for tbe Pre. Charges, to be aſcertained ' upon. 

fervationff Oath within a Month after ſuch 

the Game; = ooo, 

yet fer Conviction confirmed, or Procedendo 

want of granted. 

due Exe- 5 1 

cutien of them, the Game hath been very much die ſtroy- 

e by idle Perſons. 1 


This 


Certioꝛari. 


This Statute was made againſt ſu- 


Wy: ſpected Perſons and not qualified, 


in whoſe Houſes any Veniſon or Skin 
of Deer, or Toils, ſhould be found 
upon Search; and in Caſe any Game 
ſhould be found, and the Party does 
not give the Juſtice a good Account 
how he came thereby, or produce 
the Party of whom he bought: it, 
c. or ſome credible Perſon, to make 
Oath of the Sale thereof, he ſhall be 
convicted, and forfeit for every Hare, 
Partridge, or other Game, not un- 
der 5 5. nor above 20 s. one Moiety 
to the Informer, and the other to 
the Poor. 


The ſaid Sentte was likewiſe made | 


againſt thoſe who keep Bows, Grey- 


Fonts 3 Setting-Dogs, Ferrets, Coney- 
Dogs, Hays, Lurchers, Nets, Tunnels, 


Lowbells, Hare-pipes, Snares, or other 
Inſtruments, for the Defruttion of the 
Game. 

And againſt thoſe who keep any 
Net, Angle, Leap, Piche, or other 
Engine, for taking Fiſh, G&c. 


13 


If a Certiorari ſhall be allowed to 5 Anna 
remove the Proceedings upon the Sta- cap. 14. 


tute 5 Anna, the Party (before the 
Allowance) ſhall become bound to 
the Proſecutor in the Sum of 50 J. as 
| in 

2 


Certiozari. 
in the Statute 4 & 5 V. before-men- 
tioned. : 

This Statute was made againſt 
thoſe Higlers, Chapmen, Carriers, Inn- 
keepers, Victuallers, or Alehouſe-keep- 
ers, in whoſe Cuſtody any Pheaſant, 
Hare, Partridge, Moor, Heath Game 
or Growſe, ſhall be found. 

And againſt Perſons who ſhall de- 
ftroy, fell, or buy any Hare, Phea- 
ſant, Moor, Heath Game, or Grouſe; 


and if he ſhall within three Months 


make Diſcovery of any Higler, &c. 
who hath bought, ſold, or offered, or 
had the ſame in his Poſſeſſion, ſo as 
one be convicted ; the Diſcoverer 
ſhall be diſcharged of the Penalties, 
and receive the fame Benefit as the 
Informer. e | 

And againſt unqualified Perſons 
who keep or uſe any Greyhounds, 
Lurchers, Setting-Dogs, Tumblers, or 
other Engines to deſtroy the Game. 


And againſt thoſe who cut Ling, 


Heath, or Brakes, in order to burn 


them to Aſhes, or ſhall burn them 


to Aſhes in the Foreſf of Sherwood, 
or any Waſte or Land in the Coun- 


ty of Nottingham without Licence, 


from the Owner of the Soil. 


Law 


>. itt 
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Certiozari. 15 


5 Lau Caſes. 


Adjudged that a Certiorari ſhall The King 
not be allowed to remove a Preſent- verſus 
ment by any Foreſter, for ſelling, Keb. g 

Wood before Conviction at the Swain - 
mote ; for if it ſhould, then the 
Courts of the Foreſt would be de- 
prived of their Juriſdiction. 

The Defendant was convicted for Tie 
ſtealing Deer, and by Virtue of a Queen 
Warrant, &c. a Diſtreſs was taken ver Naſn. 
for the Forfeiture, and a Certiorari . _” 
was afterwards brought to remove we 
the Conviction into B. R. and after 
the Record was removed, the Conſta- 
> ble fold the Goods which he had 
pſeiſed, and kept the Money, and 
would not return the Warrant, Cc. 
and it was held, that the Conſtable 
might proceed in the Execution of 
the Warrant after the Certiorari was 
allowed, hecauſe it was begun be- 
fore; and that the Writ was no more 
a Superſedeas, than a Writ of Error 
was to ſtay an Execution upon a 
Fieri facias already begun ; and that 
the Court had no Power over this 
Warrant, becauſe it was granted be- 
fore the Certiorari iſſued ; therefore 
8 | , they. 


16 


9G.c 21. 


Certiozari, Chaſe. 
they would make no Rule on the 
Conſtable to return the Warrant, bur 
ſaid the Juſtices might fine him if 
he did not make a Return, or pay 
the Money to the Proſecutor. 


Chaſe. 


Chaſe is derived from the French 


Chaſſer, which ſignifies to chaſe, &c. 
this is a privileged Place for Deer 
and wild Beaſts, and 'tis of a middle 


Nature between a Foreſt and a Park, 


for *tis leſs than a Foreſt, and hath 
not ſo many Officers, Laws and 
Courts, but it is larger than a Park, 


and hath more Officers and Game; 


and it difters from a Park, becauſe 
*tis encloſed, but yet like a Foreſt, 
it muſt have certain Metes and 
Bounds. . | 

Armed and diſguiſed, and appear- 
ing in any Chaſe where Deer are 
kept ; this is Felony without Bene- 
fit of Clergy. 


Law 


ba e 


Chaſe. 
Law Oakes, 


*Tis not lawful for any Man to 


make a Chaſe without a Licence un- 
der the King's Seal, becauſe "tis in 


ſome Meaſure to appropriate to his 
own Uſe ſuch Beaſts which are feræ 
naturæ, in which no Man can have 
a Property; but when once tis 
made a Chaſe, *tis governed by the 
* Common Law, and not by the 
Laws of the Foreſt; for a Chaſe is 


not a Foreſt, though every Foreſt is 


a Chaſe. 
Therefore where the King granted 
a Foreſt to another in Fee, yet the 


Grantee had no Forelt, becauſe he - 


had no Authority to make a Chief 


17 


* 4 Inſt, | 
314. 


Juſtice in Eyre, and other Officers 


of the Foreſt to hold Courts; but 


though he could not take it as a 


Foreſt, yet that and the Game ſhall 
paſs as a free Chaſe. 
It differs likewiſe from a Foreſt, 


becanſe it may be in the Hands of 
a Subject, which a Foreſt cannot in 


its proper Nature; but yet it may 
be granted in ſo large a Manner to 
a, Subject, as that there may be a 
Court of Attachment, Swainmote, and 

a Court 


_ 
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a Court equivalent to a Juſtice- 7 5 


5 
Seat. } 
W. Jones A Grant may be made to one to 
278. have a Chaſe in a Foreſt; but yet 
in ſuch Caſe the Grantee ought not 
to hunt or kill any Stag or red Deer, 
or other Beaſt of the Foreſt, if he : 
doth 'tis an Offence, and finable. 1 
1 Inſt. My Lord Coke in his 1 Inſt. tels 
233. us, that Beaſts of the Chaſe extend 
to Buck, Doe, Fox and Roe; but 
in a common and legal Senſ2 to all | 
Beaſts of Foreſt. = 
12 Rep. Where a Man hath a Freehold: in 
22. a free Chaſe, he may cut down Tim- 
791 75 ber without View, or Licence of a- 


2 Cro. ny Perſon, which he cannot do in a 
155. S. P. Foreſt; but if he cut ſuch a Quantity © 
4 Inſt. that there is not enough left for Co- 
298. S. P. vert, and to maintain the Game, he 
ſhall be puniſhed at the King's Suit; 
fo if he hath a Chaſe in another 
Man's Soil, the Owner cannot de- 
{troy all the Covert, but muſt leave 
ſufficient for the Deer to browſe. 
2 Cro. 22. Such Owner of the Soil where 
12 Rep. there .is a Chaſe, may have Commou 
9 for his Sheep, and Feeding for his Co- 
nies there, and this either by Grant 
or Preſcription ; but he muſt not 
ſ weine it with more than hath been 
uſual 
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Common in a Foꝛeſt. 19 


uſual to depaſture there, neither can 
he make any new Coney- Burrows. 


Common in a Foꝛeſt. 


L + 2p Le . 
n 


. 
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Adjudged, that a Man may pre- Trigg o. 


ſcribe to have Common in a Foreſt Turner. 
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36 


at all Times in the Year, without ex- 3 
cepting the Fence- Month, which is 15 Ws a 


Days before St. Swithin, and 15 Carter. 


Days after, that being the Time 7 Lev. 

when the Does fawn ; and that ſuch 127. S. P. 

Preſcription is good for Common for 

Sheep. | 
My Lord Coke tells us in his 4 Inſt. 4 Inſt. 

that a Man may have Common by 298. 

Preſcription for Sheep in the King's 


free Chaſes, and that it was fo re- 


ſolved by all the Judges of England ; 
and he tells us his own Opinion, that 
a Man might have the like Preſcrip- 
tion for Common of Sheep in the King's 
Foreſt ; for tho' by the Laws of the 5 
Foreſt, Sheep are not commonable 
there, becauſe they bite ſo cloſe to 
the Ground, that they may ſtarve 
the Deer; yet ſince moſt of the Sta- 
tutes concerning Foreſts are declara- 
tive antiqui juris; therefore a Man 
may preſcribe againſt them, as well 
_ 


Common in a Foeſt. 


as he may againſt the Common Law, 
upon a juſt and reaſonable Cauſe, 
and ſuch a Preſcription may have a 
lawful Beginning by the Grant of the 
W. Jones King ; but where the Preſcription 
. is for all commonable Cattle, tis cer- 
tainly good ; for there by the Word 
Commonable *tis reſtrained, and by the 
Laws of the Foreſt Sheep are not 
commonable in a Foreſt, for the Rea- 
ſon before- mentioned; and if a Man 
had preſcribed for Common in a 
Foreſt pro omnibus Averiis, that would 
have been good, though by the Word 

Averiis Sheep are comprehended. 
Hardres But yet there ſeems to be a contra- 
87. ry Reſolution in Hardres, where in a 
ſpecial Verdi& in Eje&ment, it was 
held that a Preſcription for Common 
of Paſture in a Foreft for al! Cattle 
and Swine at all Times in the Tear 

Was held ill. „ 

Webb's In Mebb's Caſe it was admitted, 
* 1 that a Man might commit a Treſ- 
1 paſs in a Foreſt by his Sheep ; and 
3 Bulſt, accordingly J/ebb was fined by the 
230. S. C. Chief Juſtice in Eyre at a juſtice- 
| Seat, and committed for not paying 
the Fine; and al] this Matter ap- 
pearing upon the Return of an Ha- 
beas Corpus, the Queſtion was, whe- 
| ther 
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. will not feed amongſt them; beſides, 


Common in a Fozeſt. 


ther the Commitment for not pay- 
ing the Fine was lawful ; for the 
Court held, that if it was lawful, he 


could not be bailed, becauſe he was 

committed by the Chief Juſtice in 
Eyre, and therefore they would adviſe 
upon that Point; but an Objection 


was made to the Return of the Ha- 
beas Corpus, (vix.) that the Treſpaſs 
was committed within the Doles of 
the Foreſt; the Court held, that 
ſhall be intended within the Bounds, 


but more properly within a Part or 


Portion of the Foreſt, the Word be- 
ing derived from the Saxon Doel, 
which ſignifies Part of a Thing or 
Place. 


Common of Paſture was claimed Dean and 

in Hindſor Foreſt by Preſcription for Chapter of 
Salisbu- 

ry s Caſe. 


W. 
affirmed, that this Right of Com- 3 


all Cattle commonable. 
Mr. Attorney Noy at a Juſtice-Seat 


mon ought to be tried by the Offi- 
cers of the Foreſt, whether thoſe 
who make this Claim, uſe Staffherd= 
ing, (i. e.) to have a Man follow their 
Cattle; for if they did, tis not al- 
lowable of Common Right, becauſe 
the Deer are frighted by the Perſon 
who follows the Cattle, ſo that they 


the 


\ 


22 Common in a Fozeft. 
the Staffherder will drive the Cattle 
into the beſt Places in the Foreſt, ſo 
thar- after they have depaſtured there, 
little will remain for the Deer ; and 
for this Offence, the Common may 
be ſeiſed till the Commoner pays a 
Fine. e 

jennings Adjudged, that where a Man hath 
v. Rock. Common in a Foreſt, which is af- 
Poph. 93. terwards disforeſted, that he ſhall ſtil] 
have Common on the fame Land. 
The King This Point came in Queſtion again 
v. Inhabi- ſome Years afterwards, (viz.) The 
_— | Inhabitants of Rodley claimed Com- 
og _ mon by Preſcription in the Foreſt of 
437. Sherwood in certain Lands there late- 
ly encloſed by them, to whom the 


was, whether the Common was loſt, 
and this depended upon the Con- 
Ordinatio ſtruction of the Charter of the Fo- 
foreſt» Teſt, and the Ordinance of the Foreſt, 
Anno 33 (which is a Statute made in the 334 
Ed. 1. Year of Ed. 1.) by the one tis pro- 
vided in the very firſt Article, That 
where the King bad made a Foreſt 
of his own Lands, the ſame ſhall re- 
main a Foreſt ſtill; but with a Sa- 
| wing of the Common of Herbage to 
[ | them who had a Right before it was 
' BY | a Fo- 


King granted thoſe Lands ; which be- 
ing now disforeſted, the Queſtion 


Common in a Foꝛeſt. 
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5 $6 Foreſt 'tis provided, that thoſe, to 


ST * . 
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SY 


Þ Reaſon whereof their Woods were 
© disforeſted, ſhould be quit of the 
Charge of the Foreſt, 15 then they 
dre to have no Common there; how- 
(leit, thoſe who were willing to return 


> AH 


| £ their Woods into the Foreſt ſhall enjoy 
| 


Common, and other Eaſements there, 
as they did before. 

3 Now in arguing this Point, the 
Lord Chief Baron Hale ſaid, there 
were three Sorts of Foreſts, (vix.) 
Ancient Foreſts before the Charter, 


1. and King John, and a third Sort 
of Foreſts, which might be termed 
ret old and partly new, becauſe 
the antient Bounds of the old Fo- 
"reſts wele enlarged by taking in 
Lands, which were never in the Fo 
reft before ; therefore, where in the 
- 9th Year of Hen. 3. thoſe Lands were 
disloreſted by the Charter, there was 
a Saving of the Right of Common in 


Fi | accuſtomed to have it; the Meaning 
= whereof is, that the Lands of ſeve- 
ral Perſons had been wrongfully ta- 
ken into the Foreſts, in the Reigns 
2p of 


+ | a Foreſt; and by the Ordinance of 


- whom the King had granted Purlieus, 


new Foreſts made by Hen. 2. Rich. 


the Foreſt, to thoſe. who had been 


23 


* 9 * 
_— 
__ = 
E. 
＋ 
F 5 
— 
F 


24 


Common in a Foꝛeſt. 


of Hen. 2. Rich. 1. and King John, 


and added: to their new Fore 
Prejudice to thoſe who before that 
Time might have Right in Common 


in thoſe Lands; therefore it was but 
reaſonable when thoſe Lands were 
disforeſted, that the People ſhould 


enjoy the ſame Right of Common 
as they did before. 
Afterwards by a Perambulation 
made Anno 12. H. 3. many Foreſts 
were again enlarged to the Preju- 
dice of the Owners of the Lands; 
and by another Perambulation made 
Anno 28 Ed. 1. other Lands were 
found to be exempted out of the Fo- 
reſts, which in former Days were 


Foreſt Lands; and this was prejudi- 


cial to the King. 

Now upon theſe Grievances on 
both Sides, the Ordinance of the Fo- 
reſt was made; the Purport where- 
of is, that the "Diaforeliacions which 
were found by this laſt Perambula- 
tion ſhould nk whether right or 
wrong, and that the Lands disforeſt- 
ed ſhould be diſcharged from the 
Laws of the Foreſt, . but then the 
Owners were not to have Common 


there, unleſs they reſtored their Lands 
to the Foreſt again; but if they were 


duly 
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duly afforeſted at firſt, and after- 

wards wrongfully disforeſted by that [ 

Perambulation, then if they would f 

have them ſtill continue disforeſted | 

by Virtue of this Ordinance, the Com- [ 

mon was loſt. | 
| Beſides, this Ordinance of the Fo- 

” "reſt made only a temporary Suſpen- 

ſion of the Common, (viz.) fo long 

as the Land ſhould continue disfo- 

reſted; and now by a late * Statute, * 17 Car. 

it can never be aftoreſted again. 1. ©. 16. 
The Inhabitants of Egham, and Inbabi- 

of all the Towns in Surry within tarts of 

Windſor Foreſt, joined in a Claim by Haley s 

Preſcription to have Common there © 

Pei W. Jones 

for all commonable Cattle, and like- 293. 

woieiſe Common of Turbary; and it 

Was held at the jquſtice-Seat, they 

could not all join in one Claim; *tis 

true, Tenants in antient Demeſne 

may join in a Claim for Common, 

and ſo may a Lord of a Manor for 

himſelf and his Copyhold Tenants, 1 

becauſe the Freehold of their Lands i 

is in him; but Inhabitants by that 9 

Name cannot preſcribe for a Pro- 

fit apprendre, though they may for wow. 

an Eaſement, as for a Way to the Cale: F 

Church therefore in the principal 6 Rep. 60, | 
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Common in a Foꝛeſt. 


Caſe, the Inhabitants were amerced 
pro falſo clamore at the Juſtice-Seat. E 

The Owner of the Soil in a Chaſe 
may have Common for his Sheep, 
and Feeding for his Conics there, ei- 
ther by Grant or Preſcription ; but 
he muſt not ſurcharge it with more 
than hath been uſually there; neither 
can he make any new Coney-Bur- 
TIO WS, | 


A Declaration in Treſpaſs . 
by the Plaintiff, who had Right 
of Common, ec. againſt the 


_ Defendant, for making Coney- 


Burrows. 


w 15 . T. S. nu per de H. in Com 


præd . Yeoman attachi- 


atus fuit ad e, J. H. de H. 


prædict. gen de placito quare cum 
idem J. ſecundo die Januarii Anno, 

Ac. ſeifi tus fuit & adhuc ſeiſitus ex- 
iſtit de uno meſſuagio cum pertin in 
H. prædict in dominico ſuo ut de 
Jeodo Cumque etiam idem J. & om- 

nes illi quorum ſtatum idem J. ad- 


tunc habuit & adbuc habet in meſſua- 


gio pradiftF cum bertinen a tempore 
c ju 
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Common in a Foz2eff. 1 
cujus contrarii memoria hominum non 
exiſtit habuerunt & habere conſue- 
verunt pro ſe firmariis & tenentibus he 
ſuis meſſuagii prad” cum pertinen 1 
communiam paſturæ pro omnibus ave- ere 
riis ſuis ſuper tenementa præditt' le- 1 
van & cuban in ducentis Actis pa- 
lure vocat H. Common in H. pred” 
omni tempore Anni tanquam ad te- 
nementa predict pertinen Cumque eti- 
am 6 die Januarii Anno regni, &c. Conies 
quidam Cuniculi in predift ducentis bred 
acris paſture vocat H. Common gene- g e Je 
rare (Anglice, to breed) inceperunt Coney- 
& diverſa Cava ( Anglice, Holes) in Burrows. 
eiſdem ducentis Acris paſture fece= - 
runt, & prædict' T. præmiſſa ſatis 
ſciens & malitioſe machinans eundem 
J. non ſolum de communia paſturæ 
ſue predict de & in eiſdem ducentis 
acris prædictè ex hæreditare verum e- 
tiam ipſum J. de proficuo Communiæ 


ſuæ prædittꝰ cum averiis ſuis præ- 


dict in forma prædict' percipiend 


& habend depri vare & fruſtare po- And the 


ſtea ſciltꝰ duodecimo die Jauuarii Au- Defen- 


uo, Cc. apud H. præd pro meliori dant built 
præſervatione cuniculorum pradifÞ fic à Lodge 
in predif ducentis acris paſture ge- u 
3 Servants= 
nerare & fatare incipien” quandam to pre- 
domum vocat' a Lodge, pro hoſpita- ſerve 
2 tione them. 
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28 Common in a Fozelt. 

tione (Anglice, the Lodging) ipſius T. 

. & ſervien' ſuorum in eadem domo ad 
cuniculos illos fic ibidem generan & 

fætan melius praſervand' ſupervidend' 

E tutius cuſtodiend' in eiſdem du- 
had centis acris erexit & fecit & quadam 
made Co- Latibula ( Anglice, Coney-Burrows) 


; ney-BUr- in diverſis partibus earundem ducenta- 


ros. rum acrarum paſture pro nutritione 


cuniculorum & Lauricium (Anglice, 
Rabbets) in & ſuper eaſdem ducent 

4 Acras paſture ut prefertur fætare & 
ova: generare incipien fecit & erexit & - 
over the eri & erigi cauſavit & ramos in fun- 
Coney- | do in & circa Cava prædicta per Cu- 


Burrows. niculos pradit?' ut præfertur fact & 


effoſſa adtunc locavit & poſuit & de- 

And fer cem tendiculas ( Anlice, Traps to catch 
Traps to Vermin) in eiſdem ducentis Acris 
kill Ver- paſture fixit locavit & poſuit & ſo- 
min. lum in diverſis partibus earundem du- 
cent acrarum paſturs ſcidit & cum 

terra inde ripas ibidem fecit & ſe- 

piculas (Anglice, ſmall Hedges) in 

per & ſuper ripas illas poſuit & lo- 

cavit & ratione inde Cuniculi præ- 

By this ditt fic in prædict'ꝰ ducentis acris pa- 
Means ſturg generare & fætare fic ut prafer- 
the Co- tur incipien inter eundem duodecimum 
8 diem Januarii & diem impetrationis 
eu jus brevis multipliciter generav &. 
fæti- 


* 


1 
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Common in a Fozef, 29 
fetificaverunt & Cuniculi illi fic aucti- 

tat (Anglice, encreaſed) nonnulla ca- 

va in di verſis partibus earundem du- 
centarum acrarum paſture pro eorun- 

dem generatione & fatificatione fode- And eat 
runt & fecerunt ac herbam in eiſdem up the 
ducentis acris paſturæ cum pertin cyeſ- Graſi. 
cen magnopere in dies depaſt' fuerunt 

& conſumpſer fic quod idem J. per e- 
rectionem domus prædict & factionem 

& foſſionem latibulorum & cavorum 
prædièt' & poſitionem & locationem 
tendicularum pradiff ac factionem 
riparum necnon conſumption” herbarum 

pradic in pradifF ducentis acris By rea- 
paſtura profic Communia paſturg fon _ 
ſuæ pradift per tempus pradiff ha- _— : 
bend & percipiend' capere gaudere tiff IAG: 

uti non potuit nec adhuc poteſt his Com- 

in magnum præjudicium ipſius J. ac in mon. 
exhæreditation ſuam manifeſtam ac 
in depri vationem ejuſdem J. de Com- 

munia ſua prædict ad damnum i p- 

fius J. viginti librarum & inde pro- 

ducit ſectam. 1 


Conies. see the Warren. 


Fuller's Conies, by ſome called Rabbets, are an 
MWortbie: Army of natural Pioneers, who thrive 
246. beſt in barren Land, and are fatteſt 
in' the hardeſt Froſts, and then their 
Fleſh is very wholeſome, and for that 

Reaſon there are ſevera] Statutes 

made to preſerve them from Deſtruc- 

55 tion by Perſons not qualified; the 
13 Ric. 2. firſt is 13 R. 2. by which 'tis enact- 
13. ed, that Conies ſhall not be deſtroy- 
The Pre ed by a Layman, who hath not Lands 


amble is, ! 
that Ati. worth 40 s. per Ann. nor by a Clerk 


Fcers, La- Who hath not 10 J. Revenue per 


bourers, Ann. on Pain of. a whole Year's Im- 


2 priſonment, which ſuſtices of Peace 
na ; , : : 


keep Greyhounds, and other Dogs, and go hunting in Parks, 


ee & c. on Holydays, when good Chriſtians are at 
Church. | : 


3 Jac. 1. Wrongfully entring into a Park or en- 
cap. 13. cloſed Ground, uſed for breeding Conies, 
hunting, driving, taking, chaſing, or 
killing them without Authority, ſhall 
pay treble Damages and Coſts to the 
Party grieved, and be committed for 
three Months, and find Sureties for 
his good Behaviour for ſeven Years. 
Ano- 


Another Statute was made Anno 
22 Car. 2. by which it is enacted, 22 & 23 
That he who wrongfully enters into à Car. 2. 
Ground kept for breeding of Conies, ue 5 

3 e Pre- 
and ſhall chaſe er kill any of them, 


amble of 


and being convicted thereof, ſhall for- the Stat. 
eit to the Poor of the Pariſh not ex- 3 Jac. re- 
ceeding 10 8. as the Juſtice ſhall ap- dies, that 


point; and if not paid, ſhall be ſent owe oy 
to the Houſe of Correction not exceed- 5 Eliz. 
ing one Month. ; Cap. 21, 
ESE = | ſeveral 
Grounds have been encloſed, and kept to preſerve Deer, 
Conies, &e. and that neither by that Act, or any other 
then in Force, a ſufficient Remedy was provided again 
ill Perſons, who ſhould chaſe, hunt, or kill any Deer or 
Conies within ſuch encloſed Ground; therefore it was 
enacted, that he who ſhall wronefully enter, & e. 

And the Statute 22 & 23 Car. 2. recites, that ſeve- 
ral diſorderly Perſons neglecting their lawful Trades 
and Employments, did take, kill, and ſteal Conjes, &e. 


Law Caſes. 


If a Man ſhould make Coney-Bur- 
rows in his own Ground, and put in 
Conies, and they encreale ſo faſt that 
they run into his Neighbour's Ground 
and deſtroy his Graſs, it hath been a 
Queſtion whether he may kill them; „ , ,_ 
and it was adjudged in * Boulſton's ggy; 
Cale that he might, and the Reaſon Caſe. 
there given is, becauſe they are fere 5 Rep. 
: 2 1 


ne. 0 e * — 
— ——— — — 


Conies. | 
nature ; but a better Reaſon is, be- 
cauſe a Man hath a Property in them 
ratione loci, when they are on his. 
own Land; and therefore he may ju- 
ſtify the killing them. | 

But 'tis otherwiſe if they are kill- 


ed by him who hath a Right of Com- 
mon only; as for Inſtance,” In Treſ- 


paſs for digging his Cloſe and killing 
eighteen Conies, the Defendant plead- 


ed Not guilty as to all the Trefpaſs. 


beſides the Killing eighteen Conies; 
and as to them he pleaded, that the 
Place where, @c. was a great Heath 


C. in which he had Common of Pa- 


ſture, and that he found thoſe Conies. 
eating the Graſs there, and ſo juſti- 
fied the Killing them, & c. Adjudged, 
that though Conies are feræ nature, 
yet when they are on the Lands of 
another, he hath a Property in them 
by Reaſon of the Poſſeſſion, and 
therefore an Action lies either for 
killing or taking them ; therefore in 
this Caſe, the Conies being on the 
Land of the Plaintiff, who had the 
Inheritance thereof, and the Defen- 
dant having only a Right of Common 
on thoſe Lands, he might have an 
Action on the Caſe, but could not 
juſtify the Killing them. _ 1 
"Tis 


— Tis true there is a Caſe in Cro. Hilley v. 


Car. were it was otherwiſe reſolved. — 


Cro. Car. 
387. W. Jones 356. 8. C. 


J. The Plaintiff brought an Ac- 

tion on the Caſe againſt the Defen- 
daant, for that he (the Defendant) ha- 
ving a Wood adjoining to a Common 
where the Plaintiff and other Copy- 
holders of the Manor of H. had 
Right of Common, the Defendant 
kept Conies in his Wood, which ran 
out into the Common, and eat up 
the Graſs, &c. Adjudged, that the 
Action did not lie, becauſe when the 

_ Conies were out of the Wood, the 
Defendant had no Property in them, 
and the Plaintiff could be at no In- 
convenience, for he might kill them ; 
Which is very true, if they had been 
on his own Land, but he had only a 

Right of Common there. 

And ſo are the Authorities both Bellow 
before and after that Caſe, (viz.) In v. Lang- 
Treſpaſs for breaking and entring his 2 F1 

„ Cloſe, and killing his Conies, the 976. : 
| Defendant juſtified and preſcribed for Owen 
Common in the Place where the 114. 8. C. 
Treſpaſs was ſuppoſed to be done, as 
appertaining to his Meſſuage in H. 
8 and 


; Py | 


Conies. ; 
and becauſe the Conies were feeding 2 
on his Common he killed them; and 3 
upon a Demurrer to this Plea it was 1 
Inſiſted for the Defendant, that he 1 
might juſtify the Killing them, be- 
cauſe he had no other Remedy, as | 
he might juſtify Killing Foxes, or any 
other Vermin; but adjudged, that 
he could not juſtify the Killing f 
Conies, becauſe the Owner of tjꝗe 
Soil where they are feeding hath a 
poſſeſſory Property in them againſt all ; 
People when they are there; and the y_ 
Commoner hath no Manner of Right _ 

in the Soil it ſelf, for he is only to 

take his Common, and may bring an 

Action againſt him who diſturbs him; 

beſides, Conies are Beaſts of Warren 

and profitable Beaſts, and therefore 

are not to be compared with Ver- 

min, and the keeping of them is 

lawful, and the killing them by the 

Commoner unlawful. N 

3 So in Treſpaſs for breaking his 

Griſſel. Cloſe, necnon liberam Warrenam in- 

2 Cro. travit, and for taking and carrying 8 
palm. 368. S. C. Tel. 44, 143. 8. C. 2 Bulſt. 110. 
S. C. Brownl 208. S. C. Winch. 16. S. C. Bridgm. 
10. S. C. W. Jones 12. 8. C. by the Name of Griſſel 175 
w Leigh. | 138 


away 


Conies. | 35. 
away ſo many Conies; the Defendant 
juſtified; for that he, was ſeiſed of a 
a Meſſuage and Lands in, &c. and 
preſcribed to have Common in the 
Place where the Treſpaſs was ſup- 
poſed to be done, and that he was _— 
there ready to uſe his Common, and q 
then ſets forth, that many Conies 
were there Damage fealant, there- 
upon he entred and chaſed them out; 
and upon a Demurrer this was ad- 
judged an ill Plea, becauſe the Plain- 
tiff being only a Commoner, hath no 
Intereſt in the Land; he is only to 
take his Common,, but cannot pre- See 1 
ſeribe againſt the Lord, for as he may Brownl, 
have great Beafts there, ſo he may 1. 
have Beaſts of Warren, and the Com- v Par ei 
moner, cannot deſtroy them.  S. P. 
 _ Upon a Demurrer the Queſtion Horſey «, 

was, whether a Man who hath Right Heybur-- 
of Common might deſtroy the Co- 5 0 
nies feeding on the Land, and fill 

up the Coney-Burrows in the waſte TY | 
Ground; and adjudged that he could 
not, becauſe he hath no Intereſt in 
the Soil, other than to take the 
Common by ſeeding his Cattle there; 
and therefore muſt not fill up the 
Burrows, nor deſtroy the Conies. 


80 


{ =$£ 


36 Conies, 
Samborn So in Treſpaſs for hunting three 


= pq; hundred Conies, with a Continuando 
Sandforg, from ſuch a Day to ſuch a Day ; the 


d. Howell Defendant juſtified, for that he had 


Bridgm* Right of Common in the Place 


85 1 where, &c. for 240 Sheep, as to his 
184. ' Meſſuage in H. appertaining, and 


he had therein, Cc. have uſed when, 
and at ſuch Time as the Common 
was ſurcharged with Conies, to hunt, 
kill, and carry them away, as to his 


ſaid Meſſuage belonging, &c. And 


upon a Demurrer to this Plea, it was 
adjudged that the Preſcription was 
void, for as a Man cannot ' preſcribe 
in the Freehold of another, fo he 
cannot preſcribe to hunt, and kill 


Conies, as to his Meſſuage belong- 


_ | 
Haſfardo. "Caſe, &c. wherein the Plaintiff 


ntre1i. - | 
ba jon made a Title under Coparceners, 


107 and preſcribed in them to have a 


Abridg. of Right of Common in Hartſborn, as 
Lutw. 37. appurtenant to his Meſſuage there; 


and that the Defendant had made a 


Warren in the Common and Coney- 
Burrows, and put in Conies, &c. by 
Reaſon whereof he could not enjoy 
his Common fo beneficially as before ;_ 
the Defendant preſcribed to om a 
ree 


that he and all thoſe whoſe Eſtate 
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Conies. 49-3 
free Warren within the Manor of FH. [ 
and ſo juſtified the making Coney- - ' 
3 Burrows, and putting in Conies, & c. 
"a and averred, that the Plaintift had 
ſufficient Common; the Plaintiff re- f 
plied and maintained his Declaration, 0 
and traverſed the Sufficiency of the 1 
Common, and the Defendant's Pre- 
ſcription to a free Warren; and upon 
a Demurrer to this Replication it was- 
objected againſt the Plea, that the 
Lord of the Soil could not make Co- 
ney- Burrows, and put in Conies- 
there to the Prejudice of the Defen- : 
dant, who hath Right of Common, 4 
ſo that he could not enjoy the Bene- 
fit thereof; but the Plaintiff had 
Judgment, by which it appears they, ... 
Lord might do it; but that if the n f 
Conies multiply fo faſt, that the Plain- be Decla- 
18 tiff could not enjoy his Common, he ration in 
PF might have an Action on the Caſe Title com 
' againſt the Lord. Foreſt. My 
$ In Treſpaſs for breaking his Cloſe a... 
and hunting there, and killing Cen- Moody. 
tum Cuniculos ſ ſuos, &c. upon Not 2 Salk. i, 
1 guilty pleaded the Plaintiff had a Ver- 536. 
dict and entire Damages; and it was Newton 
K v. Rich- 
moved in Arreſt of Judgment, that arg,. 
the Declaration was not good, be- Godb. F 
cauſe the Plaintiff could. not have 174. S. P. 
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38 Comes, 
any Property in the Conies; and there» 
fore could not call them ſos, as he 
did in his Declaration, becauſe they 

ate feræ nature, and by Conſequence 
aullius in Bonis; tis true if he had 
a Warren, then an Action quare 
Warrenam fregit & Cuniculos ſuos 
cepit might be well enough; but ad- 


chiſe to keep the. Conies, and the 
Owner of ſuch Warren hath no 
greater a Property- in them in the 
Warren, then any other Man. hath, 
when they are on his Lands; now 
in the principal Caſe the Conies be- 
ing on the Plaintiff's Lands, he hath 
a local Property in them whilſt they 
are there, and no body can juſtify 
the Killing them. 


Moyle. Leſſee of a Warren, the Waſte al- 
Owen 66. ſi igned was, Stopping Coney-Burrows : 


| Adjudged, that the Action would not 
lie, becauſe a Man cannot have the 


Inheritance of Conies, nor any Pro- 
perty in them, but only the Poſſeſ- 


lion ; *tis true an Action will lie a- 


gainſt bim who makes Holes in the 
Land, but not againſt him Who ſtops 
them up, becauſe the Land is better 
by making it plain.“ 


"Tis - 


judged, that a Warren is only a Fran- 


Moyle . In an Action of IVaſte js the 


| Conies. Crows. 

: *Tis not Felony to take Conies in 
a Warren or in a Park, becauſe they 
are feræ naturæ, and the Owner of 
ſuch Places hath not an abſolute Pro- 

perty in them, but only ratione loci; 
yet when Conies are reduced to a 
Tameneſs, he who ſteals them know- 

ing them to be tame, is guilty of 
Felony. | 


 Cony-Dogs, See Tit. Dogs. 


Crows. 


EZ There is a Statute made in the 24 H. 8. 
= Reign of H. 8. for the Deſtruction of cap. 10. 4 
Cros, &c. by which *tis enacted, 4 
that every Perſon as well ſpiritual as 4 
temporal, having any Manors, Lands, I 
or Tenements in their Manurance or 4 
Occupation, ſhall do or cauſe to be 4 
done, as much as reaſonably they can, "1 
| to kill or deſtroy all Choughs, Crows 1 
3 and Rooks, coming, abiding, or breed- 4 
3 ing on their Lands.; and in Default 3 
. thereof to be amerced, it being pre- . 
x ſented before a Steward of a Leet, q 
. who with two of the Preſenters (to 
be named by the ſaid Steward and 1 
Preſenters) ſhall aſſeſs and ſet an A- al 


merce- 1 


NN I—_—__ 


Crows. 


mercement for every Default, ſuch as 


to them ſhall ſeem reaſonable to be 


levied by Diſtreſs and Sale, &c. as 


other common Annoyances preſented 
at the Leet have been accuſtomed 


to. be levied, to the Uſe of the Lord 
of the Leet, where the ſaid Default 


was made- and preſented, 

But if ſuch Preſentment ſhall be 
made at the Sheriff's Turn, or at the 
Seſſions, then the Steward of the 
Torn, with two Preſenters, as afore- 


ſaid; or if it is at the Seſſions, then 


the ſaid Seſſions or two Juſtices ſhall 
aſſeſs and ſet the Amercement to be 
had and levied to the Uſe. of the 
King. | 


The Defaults, &c. ſhall be. given 
in Charge at the Leet, and at the 


Seſſions; and any Man may with 


Leave of the Owner of the Ground, 
enter, kill, and take Rooks, Crows, 


Cc. 


And every Farmer or Owner of 
Lands of the yearly Value of 5 . 


ſhall pay 2 4. to any Perſon, who at 


his own Coſts hath killed 12 old 


Crows,. Rooks, or Choughs, in or 


upon his Lands, the ſame being 
brought and offered to ſuch Farmer, 
and ſo in Proportion for a greater or 

Jeſler 


us, 


Erows. 


leſſer Number; and upon Refuſal to 
pay the Money, then any Juſtice, 


c. or high Conſtable, upon Com- 
plaint to them made, ſhall cauſe the 
ſame to be levied by Diſtreſs and 
Sale, Oc. 


But no Perſon by Colour of this. 


Statute ſhall take or kill any Doves or 
Pidgeons. 

All the reſt of this Act is repealed 
by the Statute 8 EIiz. cap. 15. and 
the other Part which was revived 
being only temporary, is long ſipce 
expired, ſo that I only mention this 
Statute to ſhew how careful our 


Anceſtors were to preſerve their 


Corn, when newly ſown and” ripe, 
from ſuch Vermin, and eſpecially 
ſince there have been ſome Attempts _ 


to deſtroy this Sort of Game by. 
Hawking. 


Deer. 
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Deer. 


19 H. 7. H who keeps Deer - Hays, or 
cap. 11. Buckſtalls, except in his own 
1 ' Park, forfeits 40 f. per Month, and 
cites, that to be committed till 'tis paid ; the 
the greateſt Juſtices to have the tenth Part, 
Deſtruction | | +a 8 
of red and fallow Deer is with Nets called Deer- Hays, 
and Buckſtalls, and by talking with Beaſts. 


Two Juſtices may examine the 

Offender and commit him. 
He who ſtalks to any Deer with 
Buſh or Beaſt, except in his own 
Park or Ground, forfeits 10 /. for 
every Offence, if done without Li- 

cence of the Owner, &c. 
5 Eliz. Hunting, driving, chafing out, ta- 
cap. 21. king, killing, or fleaing any Deer by 
7 2. unlawful entring into any Wood, 
3555 theſe Park or Ground encloſed, and uſed 
Statute to cheriſh or breed Deer, forfeits 
areexpired. * treble Damages to the Party grieved, 
"Rn 445 and to be committed for three Months; 
any Court and aſter the Expiration. thereof, 


of Record, | | fhall 


Deer. 


ſhall find Sureties for his good Beha- 
viour for ſeven Years. 

This Act not to extend to any 
Park, or encloſed Ground uſed for 
Deer, without a Grant from the 
Crown. 

Upon Satisfaction of the treble 
Damages, the Party grieved may re- 
leaſe the Surety of the good Behavi- 


our, at any Time within the ſeven 
Tears. | 


termine this Offence; and if the Of- may the 
fender confeſſes it, and ſatisfies the Juſtices 
Party according to the Act, they may ＋ Ait. 
diſcharge the ſaid Offender and Sure- 

tyſhip. | | 

Ard an Action was brought on Onyon's 
this Statute for chaſing his Deer, and oo 
the Plaintiff had a Verdi& and tre- 75 2885 
ble Damages, which are given by the * 
Statute ; yet it was ruled, that he 
ſhould likewiſe have Coſts. 

Selling or buying a Deer to ſel] 1 Jac. 
forfeits 40 s. to the Poor and the In- © 27. 
former, Conviction to be by one Wit- 

neſs before two Juſtices. 
The Offences by the Statute 3 
Jac. 1. cap. 13. are the ſame as by 
the Statute 5 Eliz. cap. 21. this laſt 
Act extending only to Deer in Parks 
| or 


The * Seffions may hear and de- * And fo 


Deer. 
or encloſed Ground for keeping Deer; 
but the Statute 3 Jac. extends as well 
to Conies as to Deer. 

13 Car. 2. By the Starnte 13 Car. 2. not on- 
cap. 10. Iy courſing and killing, but hunting 
or taking away any red or fallow- 
Deer in any Foreſt, Chaſe, Purlieu, 
Park, Paddock, Wood, or other 
Ground, where Deer are uſually kept 
without Conſent, c. or ſhall be 
*-See po- aiding and aſſiſting therein ; and 
ſtea in being convicted by Confeſſion, or by 
this Title. one Witneſs before one Juſtice, be- 
ing proſecuted within fix Months af- 
ter the Offence, forfeits 20 J. for eve- 
ry Offence, to be levied by Diſtreſs 
and Sale, &c. by Warrant from the 
Juſtice before whom convicted; one 
Moiety to the Informer, the other to 
the Owner of the Deer; and for 
want of Diſtreſs, either to be ſent to 
the Houſe of Correction for fix 
Months, and there to be kept to hard 
Labour, or to be committed to the 
Common Gaol for a Year without 
Bail, at the Diſcretion of the Ju- 
ſtice, and not to be diſcharged till 
he give good Security for his good 
Behaviour for one. Year. | 


Law Caſes. 


The Defendant was convicted up- The King 
on the Statute 13 Car. 2. and imme- v. Whit- 
diately brought a Writ of Error, and more. 
moved to be bailed till the Error was Sick _ 

f , OT" Finz 
determined; but it was denied, be- „, Mar- 
cauſe he was in Execution for a Fine; ſhall. 
and thereupon he was committed to Sid. 320. 
the Marſhalſea; and there being ano- S: P. 
ther Indictment againſt him at the 
deſſions for Nen to Which 
he pleaded Not guilty, it was ruled 
upon a Motion, that it ſhoul be re- 
moved and tried in the r - 
King's Bench. One Stirt *: og con- 
victed upon the ſaid Statue, and a | 
Warrant being made to levy the Pe- | 


nalty of 20 J. by Diſtreſs and Sale of 1 
his Goods ; the Defendant to whom | b 
the ſaid Warrant was directed, re- — 
fuſed to execute it; whereupon he TY 1 
was indicted, which being removed ö 
by Certiorari, it was objected, that ; 


it did not appear where the Warrant | 4 
was made, or that it was made by N 
the ſame Juſtice before whom the Par- ö 
ty was convicted, (which is expreſly | 
required by the Statute) beſides the 
[Indictment was inſufficient, it being 


po 


46 ne: Deer, 
pro inj uſtd Venatione, &c. which is 
not good upon this Statute without 
killing the Deer : The Indictment was 
quaſhed. | 88 5 
Gawdy v. A Conviction upon this Statute 
Felton. was removed by Certiorari into B. R. 
1 but it was moved that it might not 
. be filed, becauſe if the Court ſhould 
tbe King be poſſeſſed of the Cauſe, they can- 
v. Speed not puniſh the Offender ; for the Sta- 
contra. tute appoints the Execution to be 
by Diſtreſs and Sale, by Virtue of a 
Warrant made by the Juſtice before 
whom the Party was convicted; and 
becauſe a Writ of Error doth not 
lie upon ſuch a Conviction, there- 
fore a Procedendo was granted. 
3&4W. Unlawfully Courfing or Hunting any 
cap. 10, red or fallow Deer in any Foreſt, 
This Sta- Cyaſe, Purlieu, Paddock, Wood, Park, 
tute WAS 
made ty or other Ground encloſed where Deer 
encreaſe are kept, without Conſent of the 
the Penal- Owner, or Perſon chiefly entruſted 
ties. with the Cuſtody thereof, or ſhall be 
aiding or aſſiſting therein; and being 
convicted by Confeſſion, or Oath of 
one Witneſs, before one Juſtice of 
* thin the County where the Offence was 
three Years committed, or. the Party apprehended 
per Stat. and proſecuted within 12 Months, 


9 Geo. forfeits 20 J. | 
E. 24. | 


Un- 


Deer. 


Unlawfully wounding, taking in 
Tiils, or killing | ſuch Deer, forfeits 


for every Deer ſo wounded, taken 


in Toils, or killed, 30 l. to be levied 
by Diſtreſs and Sale, by Warrant from 
a Tultice before whom convicted; one 
Third to the Informer, another Third 
to the Poor, &c. the other Third to 
the Owner of the Deer; and for 


want of Diſtreſs to be committed for + 


a Year without Bail, and to be ſet 
in the PHlory for an Hour on ſome 
| Market-Day, in the next Town to 
the Place where the Offence was 
done. 

Officers by Virtue of a Warrant 
of one Juſtice may ſearch as for ſto- 
len Goods; and if any Veniſon or 
Skin of any Deer or Toil ſhall be 
found, if the Peiſon, in whoſe Poſ- 
ſeſſion it ſhall be found, do not give 
a ſatisfactory Account to a Juſtice 
how he came by it, or in ſome con- 
venient Time (to be ſet by the Ju- 
ſtice) produce the Perſon of whom 
he bought it, or ſome credible Wit- 
neſs to atteſt the Sale, he ſhall be con- 
victed and ſubje& to the Forfeitures 
and Pains, as for killing one Deer. 


2 And 
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Deer. 
And after Conviction, either the 


Officer or Proſecutor may detain the 
Offender in Cuſtody, till a Return 
made of the Warrant for diſtraining, 
' fo as ſuch Detainer do not exceed 
two Days. 


wi _ be King The Deferidant was convicted on 
. Peck- an Information on this Statute for 


ham. 


* 324. : 


ſtealing a Deer, which being removed 
by Certiorari into B. R. it was ob- 
jected that the Inſormation was not 


purſuant to the Statute; for that re- 
quires the Proſecution to be made 
within 12 Months after the Offence; 
which was not done in this Caſe; 
for it appeared, that the Fact was 
done on the 14th Day of Auguſt 


7 Will. and the Information was 


brought on the 13th Day of Auguſt 
following ; beſides an Information is 
not properly a Proſecution ; but ad- 


judged, that the Record ſetting forth, 
that the Defendant debito modo & ſe- 


cundum formam ſtatuti convittus fuit, 


'tis well enough. 5 

The Defendant was indicted on 
the ſaid Act for Deer-ſtealing, and 
the Exception to it was, that it did 
not appear in what Tear or on what Day 
the Deer was killed ; then as to the 
$5 Form 

1 
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Deer, 


Form of the Indictment, it was ob- 
jected, that it did not appear how, 
or in what Manner he was convicted, 
either by Confeſſtion or by Witneſs, as 
the Statute requires; but it was an- 
ſwered and ſo adjudged, that if the 
Deer was killed within a Year before 
the Indictment, it was ſufficient, and 
that the Indictment was good, tho' 
it did not appear in what Manner the 
Defendant was convicted. 

Another was convicted upon this 
Statute for Deer- ſtealing; but upon a 
Motion the Indictment was quaſhed, 
becauſe it did not ſet forth * the? 
Deer was taken in a Place encloſed 
where Deer are kept. 

Aſter a Conviction on the ſaid 


Mich, 
25 Will. 
The King 
en- 
noyer. 


50e. 13. 


Statute 3 & 4 Will. is confirmed by concerning 


any ſuperiour Court; then upon the 


Delivery of the Rule to the Juſtice * © 5 


by which the Conviction was con- 
firmed, he may proceed as if a Pre- 
cedendo had been granted. 


the Seat. 
5 W. 


And any Perſon ſued for what he 
did in Purſuance of the ſaid Statute 


3 & 4 Will. or of the Act 5 Geor. 

may "fond the general Iſſue, and give 
the ſpecial Matter in Evidence; and 
if the Defendant hath a Verdict, or 
the Plaintiff is nonſuit, the Defen- 


D dant 


rr 
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Deer. 
dant ſhall have treble Coſts, and the 
like Remedy to recover them at Law, 

as the Defendant hath in any other 
Caſe. 

The Perſon convigted upon the 
Statute 3 & 4 Will. ſhall, before he 
is diſcharged out of Cuſtody, be 
bound to the Party grieved in 50 /. 
with Condition to be of the good 
Behaviour, and net to offend in the 

like Manner; and if he refuſe to 
give ſuch Bond, he ſhall be commit- 
ted to the Gaol till he doth; and if 
after ſuch Bond given, he ſhall be a- 
gain convicted for any Matter in that 


Statute 3 & 4 Vill. the Bond ſhall 


be forfetied, and the Penalty with 
Coſts ſhall be recovered in any Court 


at Weſtminſter, and diſtributed in the 


ſame Manner as the Forfeitures are by 
that Statute; and the Party convicted 
ſhall be likewiſe liable to the Pains 
and Forfeitures in the ſaid Act. 


If a Keeper, or other Officer of 


any Foreſt, Chaſe, Purlieu, Paddock, 


Wood, Park, or Place en Deer 


are kept, ſhall be convicted on the 
ſaid Statute, of killing or taking away 
any Deer, or of aiding or © aſſiſting 
therein, without the Conſent of the 
Owner, or Perſon chicfly entruſted 
with 


* 
H 
* 


Deer. 


with the Cuſtody thereof, ſuch Keep- 
er or other Officer ſha'l forfeit 50 J. 
for each Deer fo killed or taken a- 
way, to be levied by Diſtreſs, &c. 
and diſtributed as the Forfeitures in 
the ſaid Act; and for want of Di- 
1 ſtreſs ſhall be committed for three 
Years, and be ſet in the Pillory two 
Hours on ſome Market-Day, in the 
next ad oining Town to the Place 
Where the Offence was committed. 

Entering into any Park, Paddock, 5 G. e. 28. 
or other encloſed Ground where Deer 


4 n e 
Fl n * 8 
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are kept, and wiljully killing any _ f 

Deer there without Authority, or ; 
= AJhall be aiding or aſſiſting therein, | ö 
bo and being indicted for the ſame, and 


15 convicted before a Judge of Aſſiſe, 
ſhall be ſent to the Plantations for 
ſeven Years; and the Court may ; 
make an Order to transfer ſuch Per- 
ſon to the Uſe of him who ſhall | 
contract for the Performance of the 
Tranſportation. 
Any Perſon armed and diſguiſed, Hy 9G. c. 22. 
appearing in any encloſed Ground 
where Deer are kept, or unlawful- 
ly and wilfully hunting, wounding 
killing, deſtroying, or "Realing any 
red or fallow Deer, Cc. ſhall be guil- 
e ty 


2 
r 


Deer. 
ty of Felony without Benefit of 
Clergy. 
He who ſteals tame Deer, knows- 
ing them to be tame, is guilty of Fe- 
lony. 3 
New- At a Juſtice-Seat held for the Fo- 
ſhams reſt of Mindſor, one Newham was 
= 1x convicted and fined 5 J. for conceal- 
275, ing the Killing a Stag by another Per- 
on. 


Law Cafes. 


Treſpaſs for killing 4 tame D er; 

Atkinſ P g e 

_ the Defendant pleaded in Bar, that 
3 Lutw. he was poſſeſſed of ſuch Lands, Oc. 


1359. for a Telm of Vears yet to come, and 
Sec the 


lara - 
3 2+ the Land, and that he, not knowing it to 


End of be tame, killed it, Cc. which is the 


complained ; and upon a Demurrer 
to this Plea, there was not any Thing 
ſaid to maintain it; but it was adjudg- 
ed that the Declaration was ill, be- 
cauſe the Plaintift did not aver that 
the Defendant kn-w the Deer to be 
tame; for if he did not, then ''tis no 
Fault to Kill him upon his own Land ; 
and yet it was agreed that ſciens is 
not traverſable, but that upon plead- 


ing 


that a ſtray Deer came on the ſaid 


#his Title. ſame Killing of which the Plaintiff 


LE 


Deer, —— 

ing the General Iſſue, it ſhould have 
been proved at the Trial, that the- 
Defendant knew the Deer to be 
tame. 

This ſeems to me a mere Nicety 
in Pleading ; *tis true, where an Ac- 
tion was brought againſt the Owner 
of a Dog for killing the Plaintiff s 
Sheep; it was ſet forth in the Decla- 
ration, that the Defendant “ knew , See 1 
the Dog did uſually bite Sheep, and caſe of 


probably it had not been good with- Cropper 


out it, becauſe the Defendant being v. Mat- 
the Owner of the Dog, could not r_ Ty. 
be a Stranger to his Qualities; but 5 Dogs. 
in the principal Caſe it might be im- 
poſſible for the Defendant to know 


the Deer was tame, for he might ne- 


ver ſee it before it came on his own 
Land ; and what Evidence can be 
given that he knew it to be tame? 
- Certiorari to remove a Conviction The 
for Deer-ſtealing; it was objected Queen v. 
that the Conviction appeared to be a Barrett. 
Year aſter the Day when the Infor- ! Gall 
what | 383. 

mation was exhibited; but adjudged, 
that if the Information is proſecuted 
within a Year after the Fact, tis well 
enough, becauſe it is a good Com- 
mencement of the Suit, and *tis from 
the Day of the Information, and not 

D 3 from 
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Deer. 


from the Conviction, that the Time 
in ſuch Caſes is to be computed. 
Then it was objected, that the Di- 


ſtribution of the Forfeiture onght to 


have been made by the judgment, 
(viz.) ten Pounds to the Informer, 
ten Pounds to the Party grieved, and 


ten Pounds to the Poor, Tc. but here 
it was, that the Defendant convictus 


eſt & forisfaciat ſummam 30 l. jux- 
ta formam ftaruti z but adjudged, 
that the Judgment in ſuch Caſes ſel- 


dom or never makes any Diſtribution, 


The 


Queen v. 


Jennings, 
1 Salk, 


383. 


bimſelf, he the ſaid 7. S. was con- 


Te 
Queen v. 
King. 


becauſe *tis only conditional; for if 
the Offender hath not Goods to. be 
diſtrained, he cannot forfeit, but mult 
be puniſhed in another Manner, 

The Defendant was convicted up- 
on the Statute 3 & 4 W. by a Ju- 
ſtice, who entered into a Glover's 
Houſe, and finding a Deer-Skin there, 
asked him how he came by it, who 
anſwered, that he bought it of T. . 
who not giving a. good Account of 


victed; and adjudged, that the Ju- 
ſtice might enter and convict the ſaid 
T. S. who ſold it. | 

Two Perſons were convicted upon 
the ſaid Statute for Deer-ſtealing, and 
Judgment was given, that, each. of 
them 


\ 


Deer. 

them ſhould forfeit 30 J. and this be- 
ing removed into B. R. it was in- 
ſiſted that this being but one Oſtence, 
there ought to be but one Forfeiture, 
Vit. 30 l. and no more; but adjudg- 
ed, that the Forfeiture is not in Na- 
ture of Satisfaction to the Party 
grieved, but a Puniſhment of the Of- 
fender, and Crimes are ſeveral, tho' 
Debts are joint. See Partridge verſus oer 
 Nailour * Cro. Elix. 480. 453. S. GC. 

The Queſtion was, whether he 
who lent Dogs to another to courſe 
Deer was aiding and aſſiſting in the 
Hunting; and by ' the Opinion of 
three Judges he was; but Holt Chict 
Juſtice was of a contrary Opinion; 
for this being a Queſtion upon a pe- 
na] Law, which ought to be conſtru- 
ed ſtrictly, then he who lent the Dogs, 
could not be aſſiſting in the Act of 
Hunting, and ſo not within the Words 
of the Statute, which are aiding and 
aſſiſting therein; now he was not a- 
liſting therein, though by lending his 
Dogs he might be aſſiſting there- 
unto. DE 

A Conviction for Deer-ſtealing was 7 King 
removed into B. R. and there it was v. Speed. 
confirmed; and upon a Levari facias 1 Salk. 
directed to the Sheriff, he levied the 579: 
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30]. Forfeiture by Sale of the Goods; 
11 adjudged, 64d the Sale was good, 
becauſe the Court being poſſeſſed of 
the Cauſe, the Record could not be 
{ſeat back again to the Juſtices ; and 
as they have Power to confirm the 
Conviction, by Conſequence they 


have Power to award Execution, 


which mutt be by the Sheriff, who 
is the Officer of the Court, and not by 
the Conſtable ; and it muſt be by Le- 
vari facias, becauſe the Words of the 
Statute are, that the Offender ſhall 
forfeit, &c. to be levied by Diſtreſs 


and Sale, &c. and where the Law 
gives a Diſtreſs for a publick Benefit, 


the Officer may ſel}, 


An Indi&ment 10 hunting and 1 


4 Deer. 


9 bugs c. quod T. S. de 
H. in Com Par Yeo- 


man 30 die Decembris Anno Regni, 
c. circa horam duodecimam ejuſdem 


diei aggregatis fibi diverfis aliis male- 


fattoribus & pacis Domini Regis 
perturbatoribus ignotis Vi & armis 
videlicet baculis ferro munitis pugio- 
nibus & cultellis & aliis * 

clau- 


portavit contra Voluntatem praditt” + 3 Jac. 


armis \ quandam Damam domitam 


„ ©: NOT >: © 57 
* clauſum & parcum cujuſdem J. L.* If 'tis 
Bar' apud L. in Com prædic i alli- jr ring" cg 
cite fregerunt & intraverunt & Da- - we ſe 


mas ipfius J. I. adtunc G ibi dem de- L clau- 


paſcentes & cubantes in parco pradift ſum uſi- 


cum duobus canibus Leporariis, An- tat pro 
glice Greyhounds, venatus eſt & cum _ 
Rete wocat? a Buckſtall quod prædict LP 
T. S. in parco prædict'ꝰ adtunc habuit Damas 
& cum canibus prædict' duas Damas eujuſdem 


adtunc & ibidem cepit occidit & af- F. L. 


J. L. & fine aliquo legali titulo vel 1. c. 13. 


. . : 5 | 5 | 
authoritate fic facere & contra pacem, Tisthree 4 


en OPS Lond 


Cc. ad grave damnum ipſius J. L. Months 


& contra formam f ſtatu in hujuſ-.fnment 

modi caſu edit” & provis. | and tre- 

=D ble Da- 
mages to 


3 Lu: the Party 
Declaration in Treſpaſs for killing a grieved. 
tame Doe. Expired. 


Surrey /. | Hunter de H. Atkinſcy 


in Com prædic at- b, Hun 


8 | g | , „ 
tachiatus fuit ad reſpondendum T. A. 


cum *praedifF Leonardus 30 die De- 
cembris Anno Regni, & c. Vi & 


5 

| 
de C. in- Com 'pradift Ar. qunre 4 

| 


& manſuetam ipſius T. A. pretis\ 


decem librarum apud paroch' de C. e 
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Deer. Dogs. 


pred” nuper invent“ interfecit cepit” 


&& aſportavit & alia enormia ei intu- 


Tit, 


The Defendant pleaded in Bar, 
that he was poſlelſed of twenty A- 
cres of Land in C. aforeſaid, for the. 
Term of ſeven Years; and being ſo; 
poſſeſſed, a vagrant Doe erratica vas. 


grans & incognita tempore quo, Oc. 


devenit in prædict“ Viginti acras terræ 
V predict Leonardus non ſciens præ- 


dictam damam fore domitam & mau 


ſuetam eaudem damam præditt tem- 
Pore quo, Cc. fic in Viginti acris terræ 
invent” & exiſten cepit & aſporvavit 


prout ei bene licuit, &c. 


Dogs. 


There are two Sorts of Dogs more 


valuable in Law than the Reſt, and 
thoſe are a Greyhound and a Maſtiff ; 


the firſt of theſe, (viz) a Grez- 
hound, in Latin Vertagus, was very 


much eſteemed amongſt the Antients ; 


for by the old Burgundian Laws it 
was provided, that he, who wilfully 
did hurt a Greyhound, coram omni 


: popule Poſteriora ipſius ofculetur ; And 


Mar- 
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Dogs. 


Martial, the witty Epigrammatiſt wri- 


ting of theſe Sorts of Dogs, thus ex- 


preſſeth himſelf: 


Non fibi ſed Domino Venatur Vir 


tagus acer, 
Ille ſuo Leporem qui tibi dente feret, 


And I ſee no Reaſon but why a Hound 
may be comprehended under the 
Name of a Greyhound, both of them 
being valuable only as they make 
Sport for the Owners, and in that 
Reſpet Hounds ſhould have the Pre- 
ference ; becauſe they naturally pur- 
ſue more Sorts of Game then Grez- 
hounds, and are commonly kept 'by 
Perſons of a ſuperiour Degree, which 
may be the Reaſon that ſome PHY H- 


cians have deſignedly treated of their 


Cure; as for Inſtance, Ferom Fro- 
caſtorius, a famous Italian Phyſician 
in the 15th Century, wrote a Book 
de Cura Canum Venaticorum. 

The other is a Maſtiff, in Latin 
Molofſus, from Moloſſia, a Town in 


Epirus, from whence the fierceſt of 


that Kind were bought ro Rome, and 
ſo into Britain; this Creature is ano- 
ther Species of Dogs, and valuable not 
for Recreation, but for his Vigilance 
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Dogs. 
to protect the Houſe and Goods of 
the Owner ; for *tis a watchful Ser- 
vant ; and ſo Jong ago as the Reign 


of Arnguſius Caeſar, one Gratius a 


Poet in his Cynegeticon, or Poem of 
Hunting, highly commends the Cou- 
rage of our Englih Maſtiffs, but will 


not allow them to be handſome, 
Hæc una eſt catulis jactura Britan- 


nis; and Pliny who wrote in the 


Reign of the Emperor Trajan, tells 


Stow's 
Annals, 
fol. 336. 


Fuller's 
Worthies 
fol. 18. 


ſoned with a Regiment of Maſtiffs, 


us, that Britain had couragious Ma- 
ſtifts, and ſo they are ſtill; for Anno 
1602. an Englih Maſtiff beat a Li- 
on, for which Prince Henry, (who 
ſaw them fighting) allowed a Penſion 


to maintain the Maſtiff as long as it 


lived, and gave ſtrict Order that he 


who had beaten the King of Beaſts, 


ſhould never afterwards encounter an 
inferior Creature, 

Theſe Maſtiffs. were ſo highly va- 
luable, that 100 of them were ſent 
as 2 Preſent to the Pope, and the Ci- 
ty of St. Malo in France was garrt- 


wavy of them of Eng/:/ Breed; but 
the beſt for baiting Bulls are bred in 
Lincolajhire, that being a Sport in 
which the People about Stamford are 
very much delighted. 85 
| Be- 


Dogs, 6¹ 
Beſides, Greyhounds and Hounds 
are Creatures which naturally purſue 
the Game; but ſeveral Perſons being 
reſtrained by particular Laws to keep 
them, I ſhall therefore ſhew, | 
. (I.) Who may keep them, and 
who not. 
(2.) And of ſeiſing them, being 
kept by Perſons not qualified b 
La Ek 
6.0 What Actions may be brought 
for them, and for Maſtiffs. 
As to the Keeping and Seiſing 
them, tis by Virtue of ſeveral Sta- 
tutes made, and now in Force, con- 
cerning Dogs; the firſt which I find 
is Anno 13 R. 2. by which tis enact- 13 R. 2. 
ed, That a Layman who hath not c. 13. 
Lands or Tenements to the Value of 
40 s. per Annum, or any Prieſt or 
Clerk, who hath not 101. per Ann, 
ſhall uot keep any Greyhound, Hound, 
or Dog, to hunt or deſtroy Deer, or 
other Game of Gentlemen, on Pain of 
one Tear's Impriſonment ; and Juſtices 
of Peace may puniſh this Offence. 
No Perſon of what Eſtate, Degree, 14 & 15 
or Condition ſoever he ſhall be, ſhall H. 8. e. 10. 
trace, deſtroy, and kill any Hare in 
the Saow, with a Dog, or otherwiſe, 
under Pain of 6 s. 8d. for every Of- 


fence, 


* 
Li 
1 


lament, 


62 Dogs. | 
fence, which the Juſtice ſhall levy by 
Warrant, &c. | 


23 Elis. The next Statute was made Anno 


L. 1% 33 Ez.” by which - it is enacted, 
That no Perſon ſhall hawk, or hunt 


with his Spaniels, in auy Ground 


where Corn or Grain is growing, and 
eared or podded, until 'tis ſhock'd or 
cock*d, on Pain of forfeiting 40 s, to the 
Owner of the Corn, to be recovered in 
the Seſſions, or in the Leet; and any 
Juſtice hath Power to take Bond 
with Sureties, for the Appearance of 
fuch Offender at the Seſſions, if the 
fame is not before determined at the 
Aſſizes, or at the Leet. 

The next Statute of this Nature 
c. 27. Was made Anno 1 Jac. 1. by which 
continu- tis enacted, That he who ſhall keep 


ed by &@ Greyhound to courſe Deer or Hare, 


2 or Setting-Dog to take Pheaſants or 


frſt Seſ. Partridges, and ſhall be convicted ly 
ſion of the two Juſtices, by the Oath of two Mit- 
next Par- neſſes, he ſhall be committed, except he 
forthwith pay to the Pariſh-Officers to 


and from 


4X thenes the Uſe of the Poor 40 s. unleſs he 
till ſome all be ſeiſed in his own Right, or 
other Act | 


ſhall be made ſor the Continuance, or the Diſcon- 
tinuance thereof. 


18 


in Right of his Wife, of Lands, Te- 
nements, or  Hereditaments, of the 
clear yearly Value of *. 10 |: of ſome * This 
Eſtate of Inheritance, or for Term of Qualifi- 


Life of zo l. per Annum, or be poſ- cation is 


ſeſſed of Goods oV Chattels, to the Pa- repealed 


Iue of 200 J. 10 his own Uſe, or e . 


the Son of a Knight, or Heir appa- c. 11. and 
rent to an Eſquire, &c. maäade 401. 
| | £ | | per Ann. 
of Inheritance, 80 J. per Ann. for Life, or 400 J., per- 
ſonal Eftate ; and by the Statute 22 & 23 Car. 2, 


c. 25. tis 100 J. per Annum, for his or his Wife's 


Life, or 1 50 J. per Annum for the Term of Ninety- 
nine Vears, or the Son and Heir of an Eſquire, or 
one of a higher Degree. 


Every inferior Perſon who ſhall 7 Fac. c. 


rake, kill, or deſtroy, any Pheaſant or 1.1. Con- 
Partridge with a Setting-Dog, and be 
convitted by Confeſſion, or by Oath to the 
of one Witneſs before two Juſtices, End of 


ſhall be by them committed for three the next 


Months, unleſs he forthwith pay to Selhons 


the Pariſh-Officers 20 8. for every ment, and 
Bird, and ſball enter into a Recogni- from 
Lance of 20 l. with Condition not to thence 


deſtroy an) Pheaſant, &c. for the Fu- till ſome 


other Sta- 


ture... | tute ſhall. 
9 be made 


to continue, or diſcontinue the ſame. 


Every 


tinued by 
3 Car. Co 4s 


of Parlia- 


ran ky 
are Ton — 
——_— . 
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22 & 23 


Dogs. 

Every Conſtable, &c. by Virtue of 
a Warrant of two Juſtices, may enter 
the Houſes of thoſe who are ſuſpected 
to keep Setting-Dogs ; and if they 
find any ſuch, to take, carry away, 
kill or deſtroy them, as forfeited 10 
ſuch Officers who ſhall find them. 


Car. 2. be ſeiſed by a Game-keeper, if they 
c. 25. belong to a Perſon not qualified to keep 
The Pre- them ; and any Perſon, by a Warrant 
amble is, from one Juſtice, may ſearch the 


1 for Houſe of a Perſon ſuſpected, and 


derly Per- ſeiſe them for the Uſe of the Lord of 


fons laying the Manor. | 

afide their | 

lawful Trades and Empleymenis, did betake themſelves 
to the ſtealing, taking, an killmg Comes, Hares, Phea- 


ſants, Partridges, and other Game (intended to be preſerved 


by former Laws) with Guns, Dogs, &. to the Prejudice 
of Noblemen and Gentlemen, &c. Roe” 


48 5 W. Dogs, (viz.) Greyhounds, Setting 


6. 43. 


Dogs, Cone) Dogs, or Lurchers, for 
Tk bo the Deſtruction of the Game, being 
cites, that found by the Conſtable upon a Search- 


ſeveral 


good and neceſſary Laws have been made to pre- 
ſerve the Game; but that for want of due Execu- 


tion thereof, the Game hath been very much de- 
ſtroyed by idle Perſons, who afterwards do beta ke 


themſclves to Robberies, and neglect their lawful 
Employ ments, 5 | 


Dogs to kill Hares or Conies may 


Wa * 


Warrant, in the Poſſeſſion of any Per- "3 
fon not qualified to keep them; and [ 
being convicted before one Juſtice by 4 
Confeſſion, or the Oath of one Wit= 
neſs, {ball forfeit any Sum not exceed- | 
| | 


ing 10 8. nor under 5 s. for every Dog, 
&c. one Moiety to the Informer, the * 
other to the Poor, to be levied by WVar— ; 
rant, &c. by Diſtreſs and Sale; and 
if no Diſtreſs can be taken, then 
to be ſent to the Houſe of Correction, 
not exceeding one Month, nor leſs 
than ten Days, there to be whip'd and {| 
kept to hard Labour. „ x =; 
Dogs, (viz.) Greyhound, Lurcher, 5 Ann. 
Setting-Dog, or Tumbler, to deſtroy e. 14. = i: 
the Game, kept or uſed by a Perſon 1 
not qualified ; and being convicted by 
a Juſtice where the Offence was done, 
forfeits 5 l. one Moiety to the Poor, 
the other to the Informer, and to be 
levied ly Warrant of the Juſtice by 
Diſtreſs aud Sale; and if no Diſtreſs 1 
can be had, then to be ſent to the 4 
| Houſe of Correction for three Months 1 
for the firſt Offence, and four Months 
for the next Offence. | 
F any Perſon not qualified by Law, 3G. c. II. 
or not truly and properly a Servant 77 
of the Lord or Lady of a Manor, or 7 
not immediately appointed to kill the 4 
| Game, [ 


Dogs. 5 
Game for their ſole Uſe, under 
Colour of any Deputation from any 
Lord or Lady, ſhall keep or uſe any 


Greyhounds, Setting-Dogs, or Lurchers, 


to Rill- and deſtroy the Game, he ball 
incur ſuch Pains and Forfeitures, as 
by the Statute 5 Anne laſt mentioned, 

Before I mention the Law Caſes 
concerning Dogs, it may be neceſſary 
to acquaint the Reader with the Fo- 
reſt Law concerning expeditating 


Doggs, (i. e. that every Man who 


dwelt in or near the Foreſt, was to 
cut off three Claws of the Fore-feet 
of his Dogs next the Skin, (and not 
the Ball of the Foot as formerly) that 
the Dogs might be diſabled to bunt 


the Deer; if this was not done, then 


upon an Inquiſition taken by the 


| Regarders at the Court of Regard, 


which was held every third Year, 
and certified .by them, who it was 
that owned the Dogs, and preſented 
an Oath to the Yerderors ; the Court 


in ſach Caſe ſent Proceſs againſt them 
to levy. 3 5. on his Goods and Chat- 


tels, as a Forfeiture for his Neglect 


in not cutting off his Dog's Claws; 


and it was Part of the riding Foreſters 
Office to have the Care and View of 
Lawing Dogs. ö 

= Now 


Now all the new Foreſts which 
were made by H. 2. and his Son and 
Succeſſor Rich. 1. being disforeſted 
by the Charter of the Foreſt; it was 
neceſſary to exempt from this For- 
feiture the Proprietors of ſuch Lands, 
which were once Parcel of the Fo- 
reſts; and this was done by theſe 
Words, (viz.) From henceforth no * Chap. 6. 
Dogs ſhall be expeditated but in the 
Places where it hath been accuſtomed ' 
from the Time of the firſk Coronation 
of King H. 2. and thoſe were the 
Places where the antient Foreſts were 
long before the Reign of either of 
thoſe Kings; and which remained 
Foreſts after the new Foreſts were 
disforeſted by this Charter; and the 
Lands reſtored to the right Owners. 


Lau Caſes adjudged concerning Dogs. 


. In an Action of Treſpaſs the jneledon 


Plaintift declared, that he was pol- « Higgins. 


ſeſſed of a Greyhound ut de bonis ſuis 3 Leon. 
propriis:; and that on ſuch a Day he 29. 


loſt it, and that afterwards in Conſi- 17 8.6 


deration thereof, he (the Defendant) Oven 93. 
promiſed to deliver the faid Grey- Hetly 80. 
hound to the Plaintiff ; and upon a 
Demurrer to this Declaration, it wi 
x 7 Ob- 


— = 4 
— 
_ * — 
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Dogs. 
objected that this Action would not 
lie, for the Dog being out of the 
Poſſeſſion of the Plaintif, he had no 
Property in him, becauſe he was feræ 
nature, and that by a Grant of * om- 
nia bona & catalla, a Dog will not 
paſs. 

But certainly this muſt be a Mi- 
ſtake to ſay that a Greyhound is 
feræ nature, for tis every Day's Ex- 
perience that he is domitæ natura; 
tis a Beaſt brought up and tamed by 
the Induſtry of Man, which is ſo 
univerſally known, that the Plaintiff 
need not aver in his Declaration that 
the Dog was tame, becauſe it fhall 
be ſo intended, and it being a Beaſt 
of Uſe to catch the Game, for thoſe 
who are qualified to keep them ; and 
thezefore the Law regards it, as it 
doth many other Dogs, of which 


there are four Sorts, (viz.) a Maftiff, 


a Hound, which comprehends a Grey- 


hound, a Spaniel and a Tumbler ; and 
Tanfeild, (who was afterwards Chief 


Baron) in arguing this Caſe tells us, 
that he had ſeen a Precedent Anno 
13 H. 7. Rot. 35. where in an Action 


of Aſſault and Battery, the Defen- 


dant juſtified that T. S. was poſſeſſed 
of a Dog ut de bonis ſuis propriis, and 
5 = delivered 


\ * = =_ 


Dogs, 69 
delivered it to him to keep, and that 
the Plaintiff would have taken it 
from him (the Defendant); and there- 
upon he reſiſted him (the Plaintiff) 
and beat him in Defence of the Dog, 
c. and that that Hurt was of his 
own Wrong ; and that upon a De- 
murrer to this Plea the Defendant 
had Judgment, which ſhews, that a . 
Man may have a Property in a Dog S 
when 'tis lawful for him to juſtify | 
the Beating another Man in Defence 12 
of it. | 

In an Action of Treſpaſs the Plain- | 
tiff declared, that T. _ &T armis, 3 
at ſuch a Place and in ſuch a Year, ton. i 
took and lead away an Hound; and Mob. 283. Y 
upon a Demurrer to the Declaration, | 
it was adjudged that the Action did 
lie. 

So where Treſpaſs was brought for 
taking away a Blood-hound ; upon 
not guilty pleaded, the Plaintift had 
a Verdict, and 10 /, Damages. 

And Trover was brought for a Pells . 
Spaniel-Dog ; and upon a Demurrer Leman, 
to the Declaration it was held, that Hob. 363. 
the Action was well brought, _ _ DE 

Treſpaſs againſt the Defendant for Athill v. | 
taking away a Greyhound; the Deſen- Corbett. | 

dant pleaded, that the Dog was 2 Cro. 1 
courling 463. RN 
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Dogs. 


courſing a Hare on his (the Defen- 
dant's) Lands, and thereupon he took 
and led him away; and upon a De- 
murrer to this Plea it was held frivo- 
lous, which ſhews that Treſpaſs will 
lie for taking a Greyhound; and in 
this Caſe it was the Opinion of the 
Court, that an Action of Treſpaſs 

will lie for killing a Maſtiff. 
An Action of Treſpaſs was brought 
apainſt the Defendant, for that he 
on ſuch a Day, and at ſuch a Place, 
c. killed his (the Plaintiff's} Maſtiff- 
Dog; the Defendant pleaded, that 
Sir Francis Willoughby was ſeiſed in 
Fee: of a Warren, Cc. in the ſame 
County, of which Warren the De- 
fendant is, and then was the War- 
rener, and that the Plaintiff's Dog 
was ſeveral Times killing Conies 
there; and that he (the Defendant) 
finding the Hog there (at the Time 
in which the Treſpaſs is ſuppoſed to 
be done) running at Conies, he killer 
him, and traverſed that he was guilty 
aliter vel alio modo; and upon a 
Demurrer to this Plea, it was ad- 
judged that the Juſtification was 
good, both as to the Manner and 
Matter, (viz.) as to the Matter, it 
being alledged, that the Dog was 50 
3 the 


Dogs. 71 
the Warren killing Conies, the War- 
rener may juſtify the Killing the 
Dog. 9 | 

Treſpaſs was brought againſt the Barring- 
Defendant for killing two. Greyhounds; ton verſe 
who juſtified, for that the Greyhounds Turner. | 
did chaſe a Deer in his (the Defen- 3 Lev. 28. 
dant's) Park, whereupon to prevent 
further Miſchief he killed them ; the 
Plaintiff replied, that the Deer was 
out of the Defendant's Park, and 
upon his (the Plaintiff's) Lands, and 
that he let looſe the Greyhounds at 
the Deer to chaſe him oft his Lands, 
and that the Greyhounds purſued 
the Deer into the Park, and there 
killed him ; and upon a Demurrer to 
this Replication it was held ill, be- 
cauſe the Plaintiff did not ſet forth 
that he endeavoured to ſtop the 
Dogs before they came into the Park; 
but then it was inſiſted that the Plea 
was naught, becauſe though it was 
unlawful to chaſe a Deer in the De- 
fendant's Park, yet he could not ju- 
ſtify the Killing the Dog ; but ad- 
judged that he might. 4 

In Treſpaſs the Plaintiff declared, Wright. 
that the Defendant. beat and killed Nr 
his (the Plaintift's) Maſti f, Cc. the Sid Sn 
Defendant pleaded in Bar, that the S. C. 

| Plain- Lev. 216. 
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ment, that Catulis ſignified helps 


Dogs. 


Plaintiff ſuffered his Maſtiff to go in 


the Street without a Muzzel; and 


| thereupon he run upon another Dog 


of one Ellen Bagſhaw, which he did 
bite, (which Dog was kept by the 


ſaid Ellen, for the better Security of 


her Houſe), and that the Defendant 
as her Servant killed the Maſtiff leaſt 
he ſhould do any further Damage ; 
and upon a Demurrer to this Plea it 


was adjudged ill, becauſe a Maſtiff 
is a valuable Dog, and therefore the 


Defendant could not juſtify killing it 


without a reaſonable Cauſe ; *tis true 
he might juſtify the Beating it to 


prevent farther Miſchief, but not to 
kill it, unleſs it could not be other- 
wiſe prevented ; but by this Plea it 
doth not appear but that the Defen- 
dant might have ſaved his Miſtreſs's 
Dog without killing the Maſtiff ; and 
that was the Caſe of * Wadburſt 


Damm, where the Defendant juſti- 


fied the Killing a Maſtiff, becauſe 

he could not be otherwiſe prevented 

from doing Damage in the Warren. 
Trover, @c. and amongſt other 


Things, de ſex Catulis; after a Verdict 


for the Plaintiff, upon Not guilty plead- 
ed, it was moved in Arreſt of Judg- 
of 
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Dogs. 735 
of any Species, as of Foxes, Bears, 
c. but adjudged, that it ſhall be 
intended Dog-Whelps; and that a 
Man may have a Property in a 
Dog. N 9 
The Defendant ſold a Lurcher to Elliott v. 
the Plaintiff, who promiſed to re- Richard- 
deliver him to the Plaintiff, as often 8 Keb 
as he ſhould return to the Defendant, 608. 
which he had not done; and it was held 
that the Action was well brought. | 
In an Action on the Caſe the Cropper 
- Plaintiff declared, that the Defendant v. Mat- 
in ſuch a Pariſh kzowingly did keep a "re 
Dog, which uſually did bite Men ; S . 
upon Not guilty pleaded the Plaintiff Caſe of 
had a Verdict, and 100 J. Damages; Arkinſon 
and it was moved in Arreſt of Judg- 2. Hunter. 
ment, that the Declaration was ill, "gy Tit, 
becauſe the Plaintiff did not ſet forth 
that the Defendant did know the 
Dog was accuſtomed to worry Men ; 
for the Word Knowingly in this De- 
claration muſt relate to the Keeping 
the Dog; and ſo is the Caſe of „ro. Car. 
Kinion and Davis in Point, which is 350, 487. 
very true; but the Rule in that Caſe 
was made without any Debate/of the 
Point ; and it was, that the Defen- 


dant ſhould have Judgment Ni cau- 


Ja, Cc. ſo that it might be the Neg- 


E ligence 


8 F 
e 


+ ence of the Plaintiff in that Caſe 

| Rat the Rule did ſtand ; therefore in 

the principal Caſe there was a con- 

trary Judgment, and that it would be 

impertinent that the Word Knowingly 

ſhould only relate to the Keeping the 

Dog, becauſe he who keeps a Dog- 

mult know that he keeps it: The 
Judgment was affirmed, 

Dyer 25. Caſe, Cc. againſt the Defendant 

for keeping a Maſtiff, ſcieus the Dog : 

was accuſtomed to bite Hogs ; upon N 

a Demurrer to the Declaration it was . 

adjudged that this Action would not 

lie, becauſe tis not only common, 

but in many Caſes neceſſary for Dogs 


. 8 
. e 48.” 
1 8 


WM to bite Hogs ; and therefore not like 

1 the Caſe where an Action is brought 

| for keeping a Dog, which uſually did 
| bite Sheep. 


Cro. Car. But in Boulton and Bauk's Caſe it 
was reſolved, that the Action would 
lie againſt the Defendant for keeping 
a Dog, knowing he uſually bit Sheep ; 
for it was not lawful to keep ſuch a 

E-: Dog. 

'" Feekos, In Treſpaſs for killing his Maſtiff ; 
li Halfted. the Defendant pleaded that it was a { 
| 2 Lutw. fierce Dog, and that it did often bite Þ 
1494 poth Men and Cattle, of which the 

Plaintiff had Notice, and that this 
5 Ds Dog 
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Dog came into his (the Defendant's) 
Yard againſt his Will, fo that he was 
afraid to go out of his Houſe, of 


which the Plaintiff had likewiſe No- 


tice ; and that he (the Defendant) 


deſired the Plaintiff to keep his Dog 
out of his (the Defendant's) Yard ; 


which he refuſing or neglecting to 


do, the Defendant ſhot the Dog in 


his own Yard, and traverſed that he 


was guilty of any Treſpaſs extra a- 
trium ſuum ; the Plaintiff replied de 
injuria ſua propria, upon which they 
were at Iſſue, and the Defendant had 


a Verdict; and by the Opinion of 


the whole Court, the Plea was ad- 
judged good. 


Ihe Defendant was convicted up-; Anne 
on the Statute 5 Annæ for keeping a c. 14. 
Greyhound, and killing four Hares, The King 


not being qualified, which Conviction wy _ 


was upon his own Confeſſion ; now by 
the ſaid Statute the Forfeiture of 5 J. 
relates to the Conviction, ſo that if 
"tis not made according to the Sta- 


tute, nothing is forfeited ; now it 


was inſiſted that the Conviction. in 
this Caſe was not according to the 
Statute, becauſe that directs it ſhould 


be by the Oath of one credible VWitneſs 


before one Juſtice, but here it was by 
5 2 His 


Gage. 
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his. own Confeſſion ; beſides, the Ju- 
ſtice before whom the Party was con- 
victed, having no Power but what 
he derives from the Statute, for that 
Reaſon it ought to be purſued ;. but 
adjudged, that the Confeſſion of the 


Offender is the ſtrongeſt Evidence a- 
gainſt himſelf; and though 'tis not 


within the Letter, yet tis within the 
Reaſon and Meaning of the Statute ; 


therefore where the Conviction is up- 


on a ſtronger Evidence than required 

by the Statute, it muſt be good. 
Miller v. In Treſpaſs the Defendant pleaded, 
Cary. that the Plaintiff's Sheep were in his 


be ahh (the Defendant's) Ground, and that. 
he chaſed them from thence with his 
Dog, which purſued them into the 


Plaintiff's Ground adjoining, and that 


| he immediately chid his Dog, que eſt 


eadem tranſgreſſio, &c. and upon a 
Demurrer to this Plea, it was object- 
ed, that though tis lawful to chaſe 
Cattle out of his Ground with a 
Dog ; yet he ought not to exceed 
that Authority which he hath by 
Law, (viz.) (to purſue them into an- 


other Man's Ground), for if he. 


doth, 'tis void in all ; but adjudged, 


that the Plea was good, for 'tis the 


Nature of 2 Dog not to be ruled on 
a ſud- 
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Dove and Dove-cote, 77 


a ſudden; therefore the Defendant 
had not abuſed that Authority, which 
he lawfully had. 


Dove and Dovbe-cote, 
So long ago as 18 Ed. 2. a Sta- 18 Ed. 2 


| tute was made of what Things Stew- | 


ards in Leets ſhould enquire ; and a- 
mongſt the reſt they are to inquire 


of ſuch who take Doves in the Win- 


ter by Door-falls or Engines. Coo 
By the Statute 1 Jac. 1. none ſhall 1 Jac. 1, 


ſhoot at, kill or deſtroy any Houſe- c. 2). 


Dove, Pidgeon, &c. under the Penal- T 7? ws. 
ty of + 20 xs. for every Dove; which 1 : 


if not paid to the Pariſh-Officers im This Sta- 
mediately upon Conviction, (which tate was 


is to be by Confeſſion, or by Oath continued 
of two credible Witneſſes, before two & 3 Car. 


C. 4. until 


Juſtices of the County or Town % En of 


| where the Offence was committed, or jp, #, 
the Offender apprehended) then he Seſſions of 


ſhall be committed to the Common the next 
Gaol for three Months without Bail, T7. 


3 ment, and 
and ſhall within one Month after his from thewes 


| 7 till ſome 
other Statute ſhould be made for the. Continuance or Di, 
continuance thereof, which is not yet done. 


3 Com- 
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Dobe and Dove-cote. 


Commitment enter into a Recogni- 
zance with two ſufficient Sureties in 


20 J. a- piece, with a Condition that 


he ſhall not at any Time hereaſter 
ſhoot at, kill, take or deſtroy any 
Pidgeon, &c. which Recognizance is 
to be taken by two Juſtices where 
the Offender ſhall be impriſoned, and 
ſhall be returned at the next Quarter- 
Seſſions. 

Where a Dove ſhall be found by 
a Conſtable on a Search- Warrant 


on one who is not qualified; and if 
he doth not give the Juſtice a ſatiſ- 


factory Account how he came by ir, 
or produce the Perſon of whom he 
bought it, or ſome credible Perſon 


to atteſt the Sale, he ſhall be convict- 
ed by the Juſtice, and forfeit not 


exceeding 10 5s. for every Pidgeon, 
nor under 5 s. one Moiety to the In- 
former, and the other to the Poor, 
to be levied by a Warrant by Di- 
ſtreſs and Sale of the Goods of the 


Offender, who for want of Diſtreſs 
| ſhall be committed to the Houle of 


Correction not exceeding one Month, 
nor leſs than ten Days, there to be 


' whip'd and kept to hard Labour. 


Law 
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Dove and Dove-cote; 


Law Caſes. 


I ſhall firſt mention the Reſolution 
of the Barons of the Exchequer in 
Hard) and Boulſton's, which was 
taken for Law merely upon the Au- 
thority of my Lord Coke who re- 
ports it, who doth not tell us what 
his own Opinion was ; but I believe 
he took that Reſolution for Law, 
otherwiſe he would not have report- 
ed it; and *tis as followeth. 

H. Reſolved that none may newly 


erett a Dove-houſe but the Lord of a 
Manor; and if any do, he may be 


puniſhed in the Leet ; but no Action 
on the Cafe lieth for any particular 
Man, for the Multiplicity of Actions, 


which in ſuch Caſe might be brought. 


Before I proceed, I muſt take No- 
tice that this was not the Point then 
in Queſtion ; for that was, If a Man 
make Coney- Burrows in his own Land, 
and the Conies encreaſe to ſuch Num- 
bers, that they deſtroy his Neighbours 


Ground, whether ſuch Neighbour might 


kill them. 
. 


79 


* 5 Rep, 
10g. 


So that this Reſolution about the 
Dove-houſe was extrajudicial and by 
the By, and *tis certainly both againſt 
Law and Reaſon ; for why ſhould a 
Lord of a Manor have a greater Pri- 


vilege to ere& a Dove-houſe, than 


any other Freeholder? for if it is 


_ puniſhable in the Leet, it muſt be be- 


cauſe *tis a common Nu ſance; and if 
ſo, then the Lord of the Manor can 


have no Right to erect a common 


Nuſance; but tis not a Nuſance ei- 
ther by the Common Law, or by any 
Statute; not by the Common Law, 


becauſe a Man may have a good Ti- 


tle by Preſcrip ion to a Dove-cote, and 
a Pracipe lies of it; and a Widow 


may be endowed of it, which could 


not be, if the Erecting it was a com- 
mon Nuſance. 

Beſides, there are ſeveral Statutes 
made to preſerve Doves from De- 
ſtruction, and particularly the Statute 
1 Jac. 1. cap. 27. by which *tis pro- 
hibited to Perſons not qualified to de- 
{troy a Dove, under the Penalty of 
20 5. for every Dove, or to be com- 


mitted for three Months without 


Bail; and *tis abſurd to affirm that 

a Statute ſhould be made to preſerve 

a Nuſance, 
Then 
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Then to ſay that no Action lieth 
by a particular Perſon, becauſe of the 
Multiplicity of Actions which might 
be brought; this is contrary to ano- 
ther Reſolution in the ſame Book, Willi 
which is, that where ſome Perſons am's Caſe, 
have more particular Damages than 5 Rep. 72. 
others, they may have ſeveral Ac- 
tions to recover their Damages. 

However, becauſe of the Solemni- 
ty of this Reſolution, it being by all 


the Barons of the Exchequer ; and it 


being ſupported by the Authority of 
my Lord Coke who reported it, the 


Courts of Common Law would not 
immediately break in upon it, which 


they afterwards did, but yet very 
tenderly ; as in the next Caſe of like 
Nature, which was an Indictment a- 

gainſt the Defendant for erecting a 
Dove-cote, there was no Objection PI 
made as to the Matter, for which — 1 
the Defendant was indicted; but it Veſey“ 
was quaſhed, becauſe it did not ſet Caſe. 
forth, that there were Doves in it, 

The next Caſe was between Prat Pratt e. 
and Sterne, which was thus, (viz.) Sterne. 
A Freeholder erected a Dove-cote on Hay 
bis. Freehold Land, where there was 80db 
none before, and ſtored it with Pid- 259. 8, C. 
geons; this was preſented at the _ 
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Pove and Dobe⸗cote. 


for a Nuſance, and the Defendant 
was ordered to remove it by ſuch a 
Day ; which not being done, he was 
amerced to 20 5. and the Lord of 
the Leet diſtrained for the ſame, 

And firſt, The Court doubted 
whether this could be preſented as a 
Nuſance ; and my Lord Coke, who 


was now Chief Juſtice, ſaid, that 


there was no Reaſon why a Lord of 
a Manor ſhould have a Dove-cote 
more than another Freeholder; and 
it being inſiſted, that this is an Of- 
fence puniſhable in the Leet ; becauſe 
by the Statute 18 Ed. 2. reciting the 


Articles of the Charge at a Leet, it 


appears, that one of thoſe Articles is 
to make Enquiry of Dove-cotes ereci- 
ed without Licence; my Lord Coke 
thereupon asked a very material Que- 
ſtion, (viz.) who ſpall give ſuch Li- 
cence £ the Lord of the Manor can- 
not; for if "tis a Nuſance, he himſelf 
cannot ere& a Dove-cote, and the 
King cannot becauſe *tis a Nuſance ; 
but in the principal Cafe, the Pre- 
ſentment was quaſhed, becauſe it did 
not ſet forth that the Building the 
Dove- cote was ad cummune nocumen- 
tum Ligeorum Domini Regis. 
1 

After- 
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Afterwards in the next Caſe of 
this Nature Boulſton's Caſe was de- 
nied to be Law; and this contro- 
verted Point was then ſettled, - 
ff. In Treſpaſs upon a Demurrer Dewell v. 
the Caſe was, the Plaintiff being a Sanders, 
Freeholder within the Manor of Ile- 2 Cro. 
worth in Middleſex, erected a Dove 8 
cote on his own Lands, and ſtored it 141, S. C. 
with Pidgeons, and ſuffered them to | 
fly out, which was preſented at the 
Leet as a common Nuſance, and a 
Pain of 10 J. was impoſed on him, 
if he did not remove it before ſuch 
a Day ; which not being done, it 
was preſented at the next Court, 
and the Pain thus impoſed was af- 
feered to 8 J. and for Non-payment 
thereof, a Diſtreſs was made on his 
Goods and Chattels ; whereupon he 
gave Bond for the Payment of the 
Money, and afterwards brought an 
Action of Treſpaſs for taking and 
i detaining his Cattle, till he entered 
0 into the ſaid Bond; the Defendant 
l pleaded ſpecially, and ſet forth all 
; the Matter before-mentioned; to which 
Plea the Plaintiff demurred; and it 
was adjudged by the whole Court, 
that the Erecting a Dove-houſe by 
| a Frecholder on his own Land, and 
Fo, ſtoring 


that the 


Defence of 


| the Realm, as they ſhall think fit; and the Own- 


84 Dzifts of Cattle. 


ſtoring it with Pidgeons, is not a Nu- 


Jance inquirable in a Leet, becauſe 
tis not a common Nuſance to all 
People; for if "tis any Nuſance, tis 
only ſo to thoſe whoſe Corn they 
eat; beſides, a Man hath jus proprie- 
tatis & privilegii in Pidgeons, and 
both in reſpe& to the Place where 
they are, (viz.) in his Dove-cote. 


Dꝛikts of Cattle. 


32 H. 8. Agitatio Animalium; this is When 


5 all the Cattle of the Foreſt, or other 


tute is call. R f 
ed the Bill ther into a certain Place encloſed, and 


or the Which may contain all of them; 
Breed of and this is to be done every Year 
1 by Virtue of the Statute 32 H. 8. 
either at YHichaelmas, or within fif- 
Generation teen Days after by the Keepers and 
of ſerong Officers of the Foreſts and Common 
Horſes not Grounds, on Pain of 40 s. who have 
only extend- aſo Power by the Statute to drive 

eth to the ; 
them at any other Time in the Year, 


but to | | | 
the Profit of the People ; and that ſuch Breed was much 


decayed by putting little Stone-Horſes of ſmall Value in 
Foreſts, Chaſes, Commons, & c. and by Their Covering 


Mares there, & c. 
ers 


great Commons, are driven toge- 


! 
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ers of thoſe Grounds haye the like 
Power. | 

And this is to be done for the 
Purpoſes herein after- mentioned, (vix.) 
to ſee that thoſe who claim a Right 
of Common, either by Grant or Pre- 
ſcription, do put in ſuch, and ſo ma- 
ny Cattle, and zo more than they 
ought; and to ſee whether the Com- 
mon is ſurcharged, and what Stran- 
gers Cattle are there, who have no 
Right of Common; and likewiſe to 
ſee whether the Horſes are well 
fiſed ; for by this Statute 'tis prohi- 
bited to put Stone-Horſes to feed in 
Foreſts or Common Grounds, being 
above two Years old, and not 15 
Hands high, from the lower Part of 
the Hoof, to the upper Part of the 
Withers, (every Hand to contain four 
Inches) on Pain to forfeit the Horſe ; 
and if upon the Drift any unlikely 
Tits ſhall be found, they ſhall kill 
them. 


Dutk, 


x Jac. 1. 
c. 27. 


9 Anne 


C. 25. 


He who ſhall ſhoot at, kill or de- 
ſtroy with any Gun, Cc. any Duck, 


and be convicted thereof by Confeſ- 
ſion, or by the Oath of two Witneſ⸗ 


ſes, before two Juſtices of the Coun- 


ty or Town where the Offence ſhall 
be committed, or where the Offen- 
der ſhall be apprehended, ſhall be 


committed to the Common Gaol for 


three Months, unleſs he immediately 


pay to the Pariſh-Officers 20 5. to 


the Ule of the Poor for every Dyck, 
and ſhall within one Month after his 
Commitment enter into a Recogni- 
zance, to be taken by two Juſtices, 
with two ſufficient Sureties in 20 J. 
a- piece, conditioned that he ſhall not 
at any Time hereafter ſhoot at, Kill 
or deſtroy a Duck, by the ſaid Means. 
If any Perſon between the 
1ſt of July, and iſt of Sebtember in 
any Year, ſhail with Hays, Funnels, 
or Nets, drive and take away any 
wild Duck, or other water Fow| in 
the Fens, or other Places of Reſort 
for wild Fowl in the molting Seaſon, 
and be convicted thereof before one 
: Jultice, 


. ms ch 1 1 amnnch wen © 


Duck. 


Juſtice, by the Oath of one Witneſs, 
he ſhall forfeit 5 s. for every Duck, to 
be divided between the Informer and 
the Poor of the Pariſh where the 
Offence was committed, to be levied 
by Diſtreſs and Sale, by Warrant from 
the (aid Juſtice ; and for want of Di- 
ſtreſs, to be committed to the Houſe 
of Correction not | exceeding one 
Month, nor leſs than fourteen Days, 
there to be kept to hard Labour and 
_ whip'd. g 


I do not find the Word wild Duck, 


or Duck, mentioned in avy other Sta- 
tute than theſe two Statntes before- 
mentioned; and I do not think 'tis 
comprehended under the Word Game 
or * Fowl; and this Prohibition of 
ſhooting, killing, or deftroying wild 
Ducks with any Gun, extends only 
to thoſe who are not qualified to keep 
_ or ule Guns. | 


* 4 Mal- 


lard is com- 


prebended 


under the 
Word Ma- 


ter Fowl, 


in the Statute 9 Anne, cap, 25. 


Eggs. 


* 


Eggs. 


11 H. . P G65 of a Faulcon, Goſshawk, 
N Lanner or Swan, ſhall not be 
taken out of their Neſts, under Pain 
of Impriſonment for a Year and a 
Day, and to be fined at the Pleaſure 
of the King; which Fine ſhall be di- 
vided between the King and the 
Owner of the Ground where the 
Neſts are; but if they are Swans 
Eggs, then to the Owner of the 

SWans. | TEL | 
8 op 8. He who deſtroys the Eggs of any 
Fee ; & vuild Fowl, ſhall be committed for a 
4 Ed. 6. Year, and ſhall forfeit 1 s. 8 d. for 
c. 7. every Egg of a Crane or Buſtard, 
The ſaid and for every Egg of a Bittern and 
3 Hern 8 d. and of a Mallard, Teal, 
tbat thers Or other wild Fowl 1 d. to be divided 


bath been between the King and the Proſecu- 
great Plen- | | 
ty of wild Fowl, whereby the King's Houſhold, and the 
Houſes of Noblemen and. Prelates, have been furniſhed 
at reaſonable Prices ; but that now the Breed of wild 
Fowl was almoſt deſtroyed, &c. 
9 

tor, 


— 2 


hate. W FY 


Eggs, - 
tor, being convicted before one Ju- 
tice, Ce | 
None ſhall take any Hawks Eggs; Eliz. 
on Pain of Impriſonment for three e. 21. 
Months, and to be bound with ſuf- 
ficient Sureties for the good Behaviour 
for ſeven Years. 
Taking or breaking the Eggs of a 1 ac. x, 
Pheaſant or Partridge in their Neſts, e. 27. 
and being convicted before two uk 
ſtices, by Confeſſion, or Oath of two 
Witneſles, ſhall be committed to the 
Common Gaol without Bail for three 
Months, unleſs he pay to the Pariſh- 
Officers 20 s. for every Egg, to the 
Uſe of the Poor; and ſhall within 
one Month after his Commitment en- 
ter into a Recognizance before two 
Juſtices, with two Sureties, in the 
Penalty of 20 J. a- piece, with Condi- 
tion that he ſhall not deſtroy any: 
ſuch Eggs again. 


Epꝛe 
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Epꝛe of the Foꝛeſt. 


See the Eyre is derived from the old French 
Statute of Word Erre, in Latin Iter; and the 
Marl- Eyre of the Foreſt is the Juſtices 
=; Seat ; and where-ever we read of 
& 23. an Allowance in Eyre, it muſt be un. 
Weſtm. 1. derſtood an Allowance by the Chief 
e. 18. juſtice in Eyre, at the Court of Ju- 
3 Ed. 1. ſlce-Seat, which by antient Cuftom 


3 *: was held once in three Years by the 


13 Ed, 1. Juſtices of the Foreſts itinerantes for 


that Purpoſe. 

The Proceſs of this Court is de Bo- 
14 in horam, and no Allowance of a 
Claim in any other Court will put 
the King out of Poſfefſion of any 
Thing within the Foreſt ; for the 


Court of King's Bench hath no Ju- 


riſdiction in Foreſt Caſes. 

There cannot be a Demurrer to any 
of the Proceedings in Eyre, neither 
is the Attorney General ex officio to 
attend the Court; for in antient 
Times there was a ſpecial Attorney 
for the King, which Attorney was to 
attend that Court; but when any 
Claim is made, it muſt be read to the 
| i Court, 
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Court, and the Allowance or Diſal- 
lowance is thus entered. 

Quibus lectis, & c. but aſter the 
Claim is read, there is an Entry on 
the Record, (if there is any Ifſue) 
that qui ſequitur pro Domino Rege 
petit quod inquiratur, and there is no 
Confeſſion by the Plea; but the Par- 
ty only ſays, that Vf. s Pramifis non W. Jones. 
dedicit. 272. 

A Preſcription to be out of the f 
Regard of th Foreſt, (7. e.) to be - 
quit of Fees due to the Foreſters, is 
not good, without it hath been al- 
lowed in Eyre; nor any Liberty which 
goes to the Deſtruction either of Ven 
or Veniſon. 


Fence» 


Fence-month, 


HIS is ſometimes called Faena- 


tio, and ſometimes Foineſun, 
which ſignifies the Time when Deer 
fawn, being fifteen Days before Mid- 
ſummer, and fifteen Days after; in 
which Time *tis prohibited by the 
Laws of the Foreſt to hunt therein, 


and that no Hogs ſhould be there; 


tis ſometimes called Menfis prohi bi- 
tionis, or the forbidden Month; tis 


likewiſe called the Defence-Month, 


and in Latin tis ponantur in defenſo. 


Fern. 


4 & 5 W. For the Preſervation of Heath-cocks 


e. 23. 


and Heath-poults a Law was made, 
that if any Perſon ſhall burn Fern be- 
tween the 2d Day of February, and 
the 24th Day of June in any Year, 
on any Hills, Moors, Heaths, Foreſts, 
Chaſes, or other Waſtes, he ſhall be 
committed to the Houſe of Correc- 
tion for any Time not exceeding one 

5 Month, 


Month, nor under ten Days, there 
to be whip'd and kept to had La- 
bour. Ts” | 

No Perſon ſhall cut any Heath or 5 Anne, 
* Brakes, in order to burn the ſame c. 14. 
into Aſhes, or ſhall burn it into 9 Anne, 
Aſbes upon the Ground in Sherwood d ,; 
Foreſt, or in any Waſte or Land in Wy . 
the County of Nottingham, without Brakes in 
Licence from the Owner of the Soil, ſome Coun- 
under the Penalty of 10 s. and the ties. 
Perſon buying Fern Abbes of thoſe 
who burn the Fern, forfeits 10 s. for 
every Peck, one Moiety to the Poor, 
and the other to the Informer ; the 
Party being convicted upon the Oath 
of one Witneſs before one Juſtice, 
and not paying the Penalty, ſhall 
forthwith be committed to the Houſe 
of Correction, and kept to hard La- 
bour for a Month, unleſs the Penalty 
is focner paid. N 

The Officers of the Foreſts, or the 
Owner: of the Ground, may take 
away in- Inſtruments uſed for the 
Purpoſes aforeſaid, and may keep 
them, 1 2 8 


ferrets, 


_ Ferrets, 


13 R. 2. The Statutes. concerning Fertets, 


C. 13: 


"SO us 
C. 2. c. 25. qualified, may be ſeiſed by a Game- 


z & 4 W. 


S. 23. 


are as follow: 
. A Layman who hath not 40 5. 


per Annum, or Prieſt who hath not 


10 J. per Annum, ſhall not keep Fer- 

rets to deſtroy Hares or Conies, on 

Pain of Impriſonment for a Year. 
Ferrets, if kept by a Perſon not 


keeper, who by Warrant from a Ju- 
ſtice of Peace may ſearch the Houſes 
and Outhouſes, Cc. of Perſons ſu- 
ſpected to keep them; and if found, 
may ſeiſe them to the Uſe of the 
Lord of the Manor, or he may de- 
ſtroy them. 

Ferrets being found by the Conſta- 
ble, &c. upon a Search-Warrant on 
a Perſon not qualified to keep them, 
and who ſhall not give a good Ac- 
count to a Juſtice of Peace how he 
came by them, nor produce the Par- 
ty of whom he bought them, in ſome 
convenient Time, or ſome credible 
Perſon to make Oath of the Sale 


thereof, he ſhall be convicted of the 


ſaid Offence by one Juſtice, and for- 
e 


Cr. 


Ferrets, Fich. 


ſeit for every Ferret any Sum not un- 
der 5 5. nor above 20 s, one Moiety 


to the Informer, and the other to- 


the Poor of the Pariſh where the 
Offence was committed, to be levied 
by Diſtreſs and Sale of his Goods ; 
and for Want of Diſtreſs, to be ſent 
to the Houſe of Correction for any 


Time not exceeding a Month, nor 
leſs than ten Days, there to be whip'd 


and kept to hard Labour, 
The only Law Caſe I meet with is 
this, (viz.) the Paintiff brought a 


Replevin for a Ferret, and held good. 


Fich. 


Fiſhing is both 2 Trade and Re- 
apy and *tis ſuch a Trade as is 


95 


2 Ed. 2, 
Tit A+; 
vowry. 


ery beneficial to this Nation, inſo- 


6:4 as Sir Francis Bacon, Anno 


Jac. obſerved in his Speech to the 


Houſe of Commons, that we can ne- 
ver be overſtock'd with People, be- 
cauſe we have another Element be- 
ſides the Earth to maintain us. 

Under this Title I ſhall mention 
thoſe Statutes which relate to the ſe- 
veral Sorts of Fiſhes following. 


1 Bar- 
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1 Eli. 
| of 17. 


Spawn 


Fido. 

. Barbels, Carps, Herrings, Lob- 
ſters, Pilchards, Pike and Salmon, 
and Trouts; and firſt as to Barbels. 


Barbels. 


This Fiſh muſt not be taken nder 


12 Inches long, the Forfeiture is 205. 


for every Fiſh, and the Engine with 


which *tis taken. | 
By this Statute all Perſons who 


_ not have a Juriſdiction of Conſervancy 
be deftroy & on Streams, have Power to hear and 
determine Offences of this Nature, 
upon the Oath of 12 Men ; but the 
Juſtices of Peace being generally Con- 

See Nets. ſervators of Rivers, may therefore en- 


quire in ſuch Caſes. 
But by the expreſs Words of the 


Statute, the Seſſions have that Power, | 


in Default of preſenting this Offence 
within a Year in the Leets ; and the 
Stewards of Leets are enjoined to 
give this Statute in Charge, or 
they forfeit 40 s. to be divided be- 
tween the Crown and the Profecu- 
tor. 155 

And if the Jury do not preſent 
Offences in this Statute, the Steward 


may impanel a Jury to enquire of 


their 


Fich. 
their Default; which being found, 
they ſhall forfeit 20 6. a- piece. 


Carps, 


Theſe are ſtately Fiſh firſt brought 
into England about the 5th Year of 
the Reign of Hen. 8. no Fiſh, except 
Eels, live ſo long out of the Water, 
nor longer in the Water; for the 
Lord Verulam tells us, they will live 
about ten Years, and that they are 


better for their Age and Largeneſs, 


when moſt other Fiſh are worſe. 
Hiſt. vitæ & mortis. 


Herrings. 


Herrings ſhall not be ſold at Sea 
before the Fiſhermen come to Land. 
21 6. 3. £6-t» 

Thoſe of Engliſh catching muſt be 
packed in lawful Veſſels before put 
to Sale, and well laid and pack'd, 
and ſhall be of one Time of taking, 
ſalting or drying, and equally packed 
in every Part of the Veſlel, and by 
a {worn Packer, who ſhall mark the 
Veſſel with a Mark, fignifying the 
Gage thereof, and the Quantity and 
Quality of Herrings, and the Place 

ET F _ where 


15 Car. 8: 
c. 16. 
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as Fit}. 
where packed ; and the Bailiffs of 
Great Tarmouth, and the head Offi- 
cers of every Port, @c. where any 
Veſſels go to fiſh for Herrings before 


the 1ſt of July in every Year, ſhall 


appoint Packers, and give an Oath 
for well executing their Office, on 
Pain to forfeit 100 /. to be divided 


between the Crown and the Proſe- 


* 41 l, No Veſſel ſhall proceed on a Fiſh- 
fland in ing Voyage from“ Iceland or IWeſt- 
the North „ny out of any Port, Cc. till the 
ff  loth of March in any Year, on Pain 
zen Fen, : : 2 
a0 bere we to forfeit the Ship, and all the Fiſh 
once had caught ; and no Perſon ſhall take any 
4 great Duty in f Newfoundland for any Fiſh 
3 for of Engliſh Catching, on Pain to for- 
F . beit double the Value of What be 
lard in the takes; and none ſhall lay Nets in o: 
Northern near any Harbour in Newfoundland. 
America to take the Spawn of young try of 
| 4 poor John, or for any other Ule, ex- 
France, cept for taking Baits, on Pain to 
where is Joſe the Nets and Fifh taken, or the 
good Fiſh- Yalue thereof, to be recovered in 
ang rom any of the King's Courts in New— 
z Sept. Joulndlaud, or in Courts of Record in 
for Cod Englaud. 
and oor 5 
Jonn. None 


Fich. 

None ſhall deſtroy any Utenſils for 
Fiſhing or making Oil, or other 
Goods left in Harbour in Newfound- 
laad or * Greenland by the Enzlijh, * 10 G. 


or deſtroy any Houſe built by the e. 10. An 


Engliſh there to live in, during the Ae for en- 
Fiſhing Seaſon, or Stage for ordering ole 
Fiſh, or making Oil, on Pain to looſe jand Eſp- 
double the Value, to be recovered in any 1g. | 


of the ſaid Courts. 15 Car. 2. c. 16. 
Herrings. 


The Order and Time of bringing 31 Ed. z. 
in and felling Herrings at the Fair of C. 2+ 
Great Tarmouth, and there the Price 
of a Laſt of Herrings ſhall be 4o 6. 
and there ſhall be no Foreſtalling of 
Herrings ; but they ſhail come freely 
unſold into the Haven. 

No Piker ſhall buy any freſh Her- 
ring in Tarmouth Haven, between 
Michaelmas and St. Martin, on Pain 
of Impriſonment at the King's Will, 
and to forfeit the Herring fo. 


bought. | 


An hundred of Herrings mall be 
120, and a Laſt ten thouſand. | 
Merchants ſhall ſell a thouſand of 
Nerrings, according to the Rate ef 


the Luft; and thoſe of Tu month mall 


F 2 Lil 


100 


Fiſh: 


ſell a Loft of red Herrings bought for 


40 f. for a Noble Gain, and thoſe of 
London for a Mark Gain, when they 
bring them from Tarmouth, and no 
above. 

Two Laſt of fhotten Herrings freſh 
ſhall be equal in Price with one Laſt 
of full Herrings; and two Laſt of 
ſhotten Herrings red, ſhall be ſold a 
Mark dearer than a Laſt of ful red, 
VV 

All Perſons may buy Herrings in 
the Fair- time at Great Yarmouth o- 
penly, but not privily ; and no Man 
ſhall enter upon a Bargain of Her- 
rings, until the firſt Chapman hath 
done with it. 35 Ed. 3. 

None ſhall ſet any Herrings to Sale 
in Veſſels, unleſs the Barrel contain 
32 Gallons, and the half Barrel and 
Firkin accordingly ; they ſhall alſo be 
well pack'd, of one Time's packing 
and ſalting, and as good and as well 
pack'd in the Middle as at the Ends, 
on Pain to forfeit 3 s. 4 d. for eve- 
ry Veſſel wanting Meaſure, and as 
much for not being pack'd, ac- 
cording to this AR of 22 Ed. 4. 
cap, 2. a 8 


1 


3 fich. ror 
q No Cod, Herring, Ling or Pil- 1. e. 18. 
5 chard, freſh or ſalted, dried or bloat- 
15 ed; nor Coa'fiſh, Congers, Grill, Gul- 
wy fiſh, Haddock, | Mackerel, Sprats or 
. Whiting; nor any Sort of flat Fijh what- 
ſoever, or freſh Fiſb, ſhall be imported | 
* or ſold in England, which ſhall be | 
Ex taken by, bought of, or received 
- from any Foreigner, or out of any 
Stranger's Bottom, except proteſtant 
Strangers dwelling in England, nor 
ſhall exchange Goods for Fiſh fo 
7 taken. 
1 Maſter of a Veſſel, in which any 
13 Fiſh ſhall be imported or brought to 
Shore contrary to this Statute ; and 
being convicted before one Juſtice by 
the Oath of two credible Witnefles; 
or making Default after due Sum- 
mons, ſhall forfeit 20 J. for every 
Offence, to be levied by Virtue 
of a Warrant by Diſtreſs, Cc. 
and where that. cannot be had, 
ſhall be committed to Gaol for a 
X car, 5 8 
This Statute not to extend to the 
Importing or Buying Anchovies, Bo- | 
targe, Cavear, Eels, Stockfiſh, Stur- = 
geon, 5 | a 


'F 3 For f 


| 
| 
| 


Fiſh. 
58.0. 18. For encouraging the Fiſhing Trade, 
1 4 the Drawback for every Barrel of 
very. good white Herrings exported, containing 
Herrings 32 Gallons, ſhall be 2 s. 8 d. | 
are caught For every Barrel of full red Her- 
at oe rings containing 32 Gallons, 1 s. 9 d. 
ES For every Barrel of clean ſhotten 
Michael- Herrings containing 32 Gallons, 1 5. 
mas-day and ſo in Proportion for a greater 
every Tear or leſſer Quantity, which Allowances. 
ory 25 {hall be paid by the Collectors of the 
great Fair Duties on Salt in the Port, from 
Sele of Which ſuch Fiſh ſhall be exported 
Herrinzs, Within thirty Days, upon Demand. 
Fuller's No Herrings, Cc. after put on 
Eee Board any Boat for Exportation, ſhall 
7. be retaken out of ſuch Boat, other- 

wiſe than to put them into the Ships. 
in which they are to be exported; 
nor put on Shore, except in the Pre- 
ſence of ſome Salt-Offticer, under the 
Penalties and Forfeitures, as in the 
AGE 2 Annie? it 5: 336 
$G.C.16. At the Beginning of every Fiſhery 
for Herrings, the Proprietors of Salt 
(delivered free from Duty for the 
curing Herrings to be tranſported) 
ſhall make Oath in Writing before 
the Officer for the Duty on Salt, 
declaring the Quantity of Salt lodged 
10892 Wes tor 


Filh. 


for curing the Fiſh ; and that all the 
ſaid Salt is intended for curing of 


Fiſh for Exportation, & c. and every 
Curer of red Herring, before he re- 
move them from the Place Where 
cured, (except for Exportation) ſhall 
make Entry thereof at the next Salt- 
Office, and pay a Duty of 15s. 8 4. 


for every Thouſand ſo removed, and 


proportionably for a greater or leſſer 
Quantity; and if pack'd in Casks, 
then the Number of red Herrings in 
each Cask ſhall be marked on the 


Head, c. on Pain of Forfeiture of 


the red Herrings removed before En- 
try, and the Duty paid, and the 


Cask or Veſſel, and 40 s. more for 


every Thouſand, and fo pro- 


portionably for a greater or leſſer 
Quantity, to be recovered of thoſe 


Who remove the ſame; one Moiety 


to the Crown, the other to him who 


ſhall ſeiſe or ſue for the ſame. 8 G. 
cap. 4. bt 
The like Law for white Herrings, 
only the Daty for them is 3 5. 4 4. 
for every Barrel; and all Officers of 
Cuſtoms, Exciſe, or Duties on Salt, 
may ſeiſe all white Herrings removed 
before Entry, and the Casks wherein 
they ſhall be found. 8 Geo. c. 16. 

| F 4 Lol 


Lobſlers. 


1 Lobſters muſt not be ſold under 
| 8 Inches from the Peak of the Noſe, 
| to the End of the middle Fin of the 
Tail ; the Forfeiture is 1 s. for each 
Lobſter, between the Poor and the 
| Proſecutor; the Conviction is to be 
beſore the Chief Magiſtrate of the 
| Town, or one Juſtice, 10 & 11 V. 
| cap. 24. ff 

| lo obſters may be impoited whether 
| of Foreign or Engliſo Catching. 
1 Geo, c. 18. ES 


| 3 Pilchards, 


13 e 14 If any beſides Owners, Partners, 
| C. 2. c. 24. or Adventurers in the Craft of Fiſh- 
| ing, ſhall pack Pilchards in Casks, to 
| be ſold or tranſported, except bought 
of thoſe Owners, or with their 
Leave, ſhall forfeit the Value there- 
of to the King, and the Informer. 
 Purloiners of Pilchards muſt pay 
the treble Value, or be ſent to the 
Houſe of Correction; and ſuſpicious 
Perſons flocking about Boats, Nets, 
or Cellars where Pilchards are, and 
being warned to be gone, and r=fu- 


fing, 


" wo he : 


- 
* 
A © * « ö 
— 8 . 


gon 


before they are hired, not to eat any above three Times - 
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ſing, ſhall upon Complaint to a Ju- 


ſtice pay 5 5. to the Uſe of the 
Poor, or be put in the Stocks for 
five Hours. 


Pikes. 


Pikes muſt not be taken under ten El. e. 1). 
Inches in Length, on Pain of forfeit- 
ivg 20 5. and the Engine with which 
caught. 


Salmon, 


* Salmon mult not be taken from : 


young Salmon at Mill-pools, from the . 
Middle of April to the 24th of 


mitted for a Quarter of a Lear; and ward, as 
as the Offence encreaſes, the Puniſh- pa doth ; 
ment is to do ſo likewife. Wem. 2. * 
cap. 47. 13 Ed. 1. ; ſome N- 


1 | | vers in 
Scotland, that the Servants agree with their Maſters 


in 4 Weeks 


F 5 Sal- 
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Salmons in Lancaſhire ſhall not be 
taken between Michaelmas and Can- 
Anat. 13 N 2c 6.19.--: 

None ſhall ſell or expoſe to Sale 
any Salmon in Veſſel before tis viewed, 
unleſs the Butt contain 84 Gallons, and 
the Barrel 42 Gallons, and the half 
Barrel 21 Gallons, well pack d, on Pain 
to forfeit for every Veſſel 65. 8 d. and 

it ſhall not be ſold or put to Sale in any 
Veſſel, unleſs it be well pack'd, (viz. ) 
the great Salmon by themſelves, and 
without mingling any Grils, or bro- 
ken bellied Salmon therewith; and 
the Grils ſhall be pack'd by them- 
ſelves, on Pain to forfeit 6 s. 8 4. for 
every Veſlel otherwiſe pack'd and ſet 

„„ © | 

& 5 A. An Act was made 4 & 5 Anne 
cap. 21. for the Encreaſe and better Preſerva- 
CR * tion. of Salmon, in the Counties of 
tis 48 Southampton and Wiltſhire. 4 & 5 
velating %% Ann, E. 21. 25 

the anl., | | 

ine Salmon from the 30th ef June 2ilt after the 7th of 
November, which ſo far as it relates to the Owners of 
the Fiſhery. in the ſeveral Rivers in that Act mentioned, 


* « 


by; the Statute 1 Geo. c, 18. 


and to all others entituled to fiſh in the ſame, is repealed 


None 


Fich. 


None ſhall uſe any Net or Engine 


to deſtroy Salmon under 16 Inches 


long, on Pain to forfeit 20 5s. and the 


Fiſh ſo wrongfully taken, and the 
Net or Engine wrongfully uſed. 1 E.. 
cap. 17. 
Owners of Fiſheries, &c. may at 
any Time from the 11th of Novem- 
ber, till the 1ſt of Auguſt in every 
Year, take, or kill any Salmon, Sal- 
mon Peal, or Salmon Kind, or ex- 


| poſe them to Sale within the ſaid 


Times. 1 Geo, e 18. 
Bringing any Nets, or doing any 


Thing in the Rivers Air, Calder, 
Derwent, Dee, Dun, Eure, Mercy, 


Ouze, Ribble, Severn, Swail, Team, 


Tees, Trent, Ware and Ihe, where 


by the Salmon not 18 Iaches or more 
from the Eye to the Middie of the 
Tail, may be hindered from going 
to ſpawn; or he who from 31ſt of 
July, to the 12th of November, ſhall 


hurt any Salmon with Nets; or who - 
after the 12th of November ſhall fiſh 
in any of thoſe Rivers not allowed 


by the Statutes 1 Elix. and 30 Car. 


2. and being convicted before one 
Juſtice, &c. ſhall forfeit 5 J. beſides 


the Fiſh and Nets, which mult be 
cut to Pieces. 1 Geo. c. 18. 
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Salmon ſent to London from any 
of the ſaid Rivers to Fiſhmongers, 
or their Agents, that ſhall. weigh Jeſs 
then fix Pounds each Fiſh, and every 
Perſon buying, ſelling, or ſending a 
Salmon of leſs Weight, and being by 
one Juſtice convicted, either by View, 
Confeſſion or Oath of one Witneſs, 
ſhall forfeit 5 J. beſides the Fiſh ſo 


bought and ſold; one Moiety to the 


Uſe of the Poor, and the other to 
the Informer; which if not paid upon 
the Conviction, ſhall be levied by War- 


rant by Diſtreſs and Sale; and for Want 


of Diſtreſs, to be committed, &'c. and 
kept to hard Labour for three Months, 
unleſs the Forfeiture be ſooner paid; 
an Appeal lies to the Quarter-Seſſions, 
whoſe Determination is to be final, 
1 Get. c. 18. | 

A Barrel of Salmon containing 42 
Gallons, being to be exported, an 
Allowance ſhall be made of 5 s. 6 d. 
for every Barrel, 5 Geo. c. 18. and 
every Salmon Barrel ſball be 42 Gal- 
Jons ; and all Exportation of Salmon 
in Barrels of a different Size, ſhall 
be adjudged an unlawful Exporta- 
tion, O's. 


Bur 


Filh, 


But Salmon may be exported in 
half Barrels, according to. the Pro- 
portion above-mentioned ; but in no 
other Size. 

After Salmon is put on Board in 
any River in a Boat, in Order for 
Expartation, it ſha}! not be taken out 
of ſuch Boat, otherwiſe than to be 

put into Ships, in which they are to 
de exported, nor put on Shore, ex- 
cept in the Preſence of ſome Salt- 
Officer, on Pain to forfeit 20 J. and 
ſuffer Impriſonment for a Month. 5 
Geo. c. 18, 


Trouts, 


None ſhall uſe any Net or Engine 
to deſtroy the Spawn of Fiſh, or 
take Trouts out of Seaſon, or ſhorter 
then 8 Inches, on Pain to forfeit 
20 5. and the Fiſh fo wrongfully ta- 
ken, and the Net or Engine wrong- 
fully uſed. 1 Eliz. cap. 17. 


Fit. 


The Ling of Fiſtes 


J Every of theſe Fiſhes muſt be 
Inches long from the Eye to the Ex- 
tent of the Tail, 1 Geo. c. 18. (viz.) 
Baſſe 12 Inches, Brett 16, Brill 14, 
Codlin 12, Dabb 8, Flounder. 6, 
Mullet 12, Pearl 18, Plaice 8, Sole 8, 
Turbet 16, Whiting 12. 

Fiſh brought to Shore, expoſed to 
Sale, or changed for Goods, not be- 
ing of that Length are forfeited, and 
25 5. for every Offence, to be divided 
between the Informer and the Poor, 
by Moieries, to be levied by Warrant, 


c and Diſtreſs, c. and for want 
of Diſtreſs to be ſent to the Houſe 


of Correction; and there to be whip'd 
and kept to hard Labour for ſix 
Days. 


The Proſecution muſt be within 


one Month after the Offence com- 


mitted. 
He who takes Fiſh in a ſeveral Ri- 


ver or Water, or is aſſiſting therein, 


without Leave of the Owner, ſhall 
make ſuch Satisfaction as the Juſtice, 
before whom he was convicted, (by 
Confeſſion or Oath of one Witneſs 
Within 


Fity; 


within a Month) ſhall direct, not ex- 
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ceeding treble Damages, and to the 


Poor not exceeding 10 f. as the Ju- 
ſtice ſhall appoint, to be levied by 
Warrant, Cc. by Diſtreſs and Sale; 


and if no Diftreſs can be had has” 


to be committed not exceeding one 


Month, unleſs he. give Bond with 


Sureties in 10 f. not to offend for the 


füture, 22 & 23 Car. 2. c. 25. 


Fiſh found by a Conſtable. upon a 


Search-Warrant, on any. Perſon not- 


qualified, forfeits. for every Fiſh not 


exceeding 10 5. nor under 5 5. to the. 
Informer and the Poor, Cc. to be 


levied by Diſtreſs; and if that can- 


not be had, then bh be ſent to the 


Houle of Correction. not exceeding a 
Month, nor leſs then ten Days, and. 4 
to be. whip'd and kept at hard La- 
bour. Df 


how Caſes... 


. By the Statute. 2 H. 6. c. 155 


tis enacted, That none ſhall faſten 


Trinks, or other Nets over Rivers, 


to the Deſtruction of the Fry of 
Frſh, or any Manner of Nets, to any 
Poſt-Boats, or Anchors, or the like, 


4% 5W. 


c. 23. 


18 


Reynell 
v. Cham- 
pernoon. 


Cro. Car. 


228. 


Fiſh; 


to ſtand continually Day and Night; 


on Pain to forfeit 5 J. to the King. 
An Information was brought upon 
this Statute againſt the Defendant 
for faſtening Nets in the River 
Thames to Boats Day and Night, ſo 
long as the Tide did ſerve, and did 
not ſet forth, that it was continually 
Day and Night ; but adjudged, that 
the Word continually in this Statute 
wall be taken to mean ſo long as 
the Nets faſtened may ſtand to take 
Fiſh ; and fo long as the Time of 
Fiſhing continueth.  _ .- 
In Treſpaſs for taking and cutting 


his Nets and Oars, &c. the Defen- 


dant juſtified, for that he was ſeiſed 


in Fee of a ſeveral Fiſhery in H Oc. 


and that he found the Plaintiff and 
others treſpaſſing there, and there- 


upon he ſeiſed and cut the Nets; and 


upon à Demurrer to this Plea it was 
adjudged ill, becauſe the Defendant 
could not by Colour of a Treſpaſs 
juſtify the Cutting the Nets, though 


he might have deſtroyed them Da- 
mage. feaſant; but ſince this Caſe, it 
is made lawful to deſtroy ſuch Nets, 
by Virtue of a Warrant from a Ju- 
Tice of Peace. LEE 


In 
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In Treſpaſs for breaking and en- Child v. 

tring his Cloſe, and fiſhing in ſepa- —_— 
rali piſcaria ſua, and for taking his Cr. Car. 
Fiſþ there, (viz.) one hundred Eels; 390, 399, 
upon Not guilty pleaded the Plain- 553. 
tiff had a Verdi&, and entire Da- March. 
mages ; but it was moved in Arreſt 48. 8. C. 
of Judgment that the Declaration 

was ill, becauſe it was for taking his 

Fiſh ; whereas he cannot have a Pro- 
perty in them, ſo as to call them 515 
Fiſh, till they are taken, and in his 
Poſſeſſion ; but adjudged, that he ha- 

ving ſet forth that they were taken 

in his ſeveral Fihery, he hath a Pro- 
perty in them; for no other Perſon 
can enter and take them there, if it 

had been extra liberam piſcariam 

ſuam : The Action would not lie. 
The Queſtion at a Trial at Bar 1 Mod. 
concerning the River of Wallfleet 105. 
was, whether T. S. had a Right of 
Fiſhing there, excluſive of all other 
Perſons ; and the Lord Chief Fuſtice 
Hale thus diſtinguiſhed 

[. That a Lord of a Manor having 

the Soil of a private River, *tis good 
Evidence to prove that he hath the 
Right of Fiſhing, excluſive of all o- 
thers, and that he who will claim 

Free Fiſhing in ſuch a River, muſt 

| prove 


1 5 1 4 


Hardres 
497. 


prove his Right; but that where a 


River ebbs and flows, and is an Arm 


of the Sea, in ſuch Caſe the Fiſhing 
there is common to all People; and 
if an Action of Treſpaſs is brought 
apainſt any Man for fiſhing there, tis. 


a good Juſtification for the  Defen- 
dant to plead that the Place, where 


the Treſpaſs is ſuppoſed to be done, 


is an Arm of the Sea, in which eve- 


1 Subject of the King hath and 


ought to have free Fiſhing ; that in 
the River Severn there are ſeveral 


Reſtraints as. Gurgites ; but that on 


each Side of the ſaid River, the Soil 


doth belong to the reſpective Lords 


on thoſe Sides, and they have a pe- 
culiar Sort of Fiſnery; but that the 


common Fiſhery belongs to all Peo- 


ple; that the Soil of the River Thames 
is in the King, and that the Lord 


Mayor of London for the Time be- 


ing, is Conſervator of that River, 
and that it is common to all Fiſher- 
men. 

Treſpaſs, &c. for breaking his 
Cloſe, &c. the Defendant juſtified, 


for that the Place where the Treſpaſs 


was ſuppoſed to be done is in B. in 
which Place he had a Right of Fiſh- 
ing by Preſcription ; and upon a De- 


murrer 
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murrer to this Plea, it was adjudged 
not good, becauſe there are ſeveral 
Sorts of Fiſheries, (viz.) free Fifh- 
ing, ſeveral Fiſhing, and common Fißb- 
ing; and he (the Defendant) did not 
ſet forth to what Kind of Fiſhing he 
had a Right, nor whether it was a 
Right as appertaining to any Manor. 
or Meſſuage, but made it a mere per- 
ſonal Thing by this Plea ; tis true an 
Eaſement (as a Way) may be claimed 
without ſetting forth to what it ap- 
pertains, and ſo may a Liberty, but an 
Intereſt cannot; as for Inſtance, a Com- Þ 
mon cannot, becauſe *tis an Intereſt, | 
and ſo is a. Right of Fiſhing, = 
The Defendant was indicted for Tye King | 
taking out of the Pond of T. S. at v. Wet: 
H. Cc. certain Fiſh called Carp Fiſk Vany. 
de bouis & catallts ipſius T. S. pro- any 
priis ; an Exception was taken to this 1 Keb. 
Indictment, becauſe it did not ſet 178. C. 8. 
forth how many Fiſh the Defendant | 
did take; and. for this Purpoſe * * 5 Rep, 
Playter's Cale was cited, which was 3 
an Action of. Treſpaſs, quare clauſum 
fregit & piſces ſuos cepit ; the Plain- 
tift had; a Verdict and entire Da- 
mages, but the Judgment was ſtay'd 
for the Iucertainty of the Number f 
and Nature of the Fiſhes taken; but | 4 
| the 


116 Fich. 


the principal Caſe being upon an In- 
dictment, Damages are not to be re- 
covered, but the Offender is to be 
fined at the Diſcretion of the Court, 
according to the Circumſtances of 
the Fact, and not according to the 
Number of the Fiſh he took; *tis 
true, in Actions of Treſpaſs the Mo- 
dern Reſolutions have been accord- 
ing to Playter's Caſe ; as for Inſtance, 
in Treſpaſs, &c. for taking his Fiſh, 
not ſetting forth wha: Number, or of 
what Kind; the Plaintiff had a Verdict, 
but cou'd never get Judgment ; for 
the Chicf Juſtice Hale was of Opi- 


nion, that both the Kind and Num- 


ber ought to be ſet forth ; and that 
3 Keb. where the Plaintiff declares for Fifh- 
10). ing in his ſeveral Fiſhery, and taking 
Burrage's Eels there, tis uſually ſaid what 
Caſe. Numbers. 
Howell In Treſpaſs for fiſhing in his ſeve- 
v. Rey- ral Fiſhery, and taking 20 Bujhels of 


=. Oyſters, with a Continuando the faid 


ks bringing the Action ; upon Not 


guilty pleaded, the Plaintift had a Ver- 
dict, but the Judgment was ſtay'd upon 
the Authority of Playter's Caſe, becauſe 
the Fiſhing mentioned in the Conti- 
nuando is very incertain, not expreſ- 


ling 


Fißbing from ſuch a Day to the Time 


| Fiſh, 117 
fing the Quantity or Quality of the © 
Fiſh ; but Hale Chief Juſtice ſaid, 
that the Courts now were not ſo 
ſtrict in the Certainty of Pleading as 
formerly. | 
By the Statute 5 El/iz. cap. 21. tis 
enacted, That none ſhall unlawfully 
break down Fiſh-pond Heads, or take 
Fiſh there without Licence of the 
Owner, under the Penalty of Impri- 
ſonment for three Months, and to 
be bound to the good Behaviour for 
ſeven Years. 
The Defendants were indicted upon The King 
this Statute, for that they /7 & ar- v. Mar- { 
mis, and without Licence and un- mo and 9 
lawfully did fiſh in quadem piſcind of Keb. 0 
T. S. and took and carried away ſe- 594. N 
veral Fiſh in the Night with Nets, | 
againſt the Form of the Statute 5 El. 3 
it was held, that if this had been an | 
Indictment at Common Law, it had 
been ill, becauſe the Words riotoſe 
aſſemblaverunt were left out, but 
that it was well enough upon the 
Statute ; however this Indictment was 
quaſhed, becauſe of that inſenſible 
Word Piſcina, whereas Piſcaria is the 
proper Word to expreſs a Fiſhery. 


4 Treſ- 
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Kemp. dant with Force and Arms on ſuch 


N a Day, Oc. and in ſuch a lace, did 


4 Mod. fiſh in bis (the Plaintiff's) free Fyhe- 


355. S. C. ry, and did take Fiſh there, Ic. up- 
on Not guilty pleaded the Plaintiff 
had a Verdict; and it was moved in 

Arreſt of Judgment, that he who had 

a free Fijhery could not maintain this 

Action, becauſe it was only a Free- 

dom of Fiſhing with others, and the 

IInſt. 122. ſame as Cummuni piſcaria, and that 


Was denied ſuch a Grantee had only a Liberty to 


fo be Lato. take Fiſh, and no Property in them 
till they are taken; that /rbera piſ- 
caria was not like libera warrena ; for 
a Grantee of the laſt might maintain 
Treſpaſs againft any one but the Owner 
of the Soil, for hunting in his free 
Warren, becauſe that is a Liberty to 
hunt in his own or another's Ground 
excluſive of others; and this Grant 
the King may make, who is Maſter of 
all the Game; but a free Fiſhery is 
only a Freedom of fiſhing with o— 
thers; but Holt Chief Juſtice held 
there were three Sorts of Fiſheries, 
(viz,) a ſeveral Fiſbery, and he who 
has ſuch a Fiſhery, is the Owner of 
the Soil where the Water doth ba 
| an 
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and therefore if T. S. ſhould bring 
an Action, Cc. for Fiſhing therein, 
the Defendant may plead that 'tis 
liberum tenementum of another ; the 
next is Libera piſcaria, free Fiſhery, 
which is Where the Right of Fiſhing 
is granted to J. S. in ſuch Caſe he 
hath the Property of the Fiſh, and 
may bring a poſſeſſory Action for 
them without making any Title; the 
laſt is Communis piſcuria, and this is 
like the Caſe of other Commons. 
See Regiſter 95. in Point. 

Treſpaſs, &c. in which the Plain- 
tiff declared quare piſces ſuos cepit 
in ſeparali Ne upon Not guilty 5.5 HY 
pleaded the. Plaintiff had a Verdict; jo 
and now it was moved in Arreſt of 
Judgment that the Declaration was 
Il, becauſe the Plaintiff could not 
declare for taking P:Jces ſuos, unleſs 
they had been in a Stew or Trunk; 
but it was adjudged, that after a Ver- 
dict any Thing ſhall be intended to 
make the Declaration good. 

Taking Fiſh out of a Net, Trunk, 1 Vent. 
or Pond is Felony, becauſe they bad 122- 


not their natural Liberty as in Ri- Pollexten 
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Fo:elf and Fo:efter, 


Armed and diſguiſed, and unlaw- 


fully taking away, or ſtealing any Fiſh 


out of a River, or Pond, is Felony 
without Benefit of Clergy ; and ſo 


it is to break down any Head or 


Mound of a Fiſh-pond, whereby the 
Fiſh ſhall be loſt. 


Fozeſt and Foteſter, 


A Foreſt properly ſignifies a great 


Wood; tis defined to be a Place 


where wild Beaſts are kept and en- 


cloſed, (i. e.) by Metes and Bounds, 
and not by Pales or Walls, as a Park 
is; which Metes and Bounds are in 
ſome Places Churches, but commonly 
Rivers and -Highways ; and therefore 
*tis not lawful to hunt or kill the 
King's Deer in Highways, becauſe 
they are incluſive Boundaries of Fo- 
reſts. | 

*Tis called in Latin Foreſta, quaſi 
Ferarum ſtatio; but Mr. Manwood, 


who hath wrote a particular Treatiſe 


of Foreſt Laws, tells us, 
"Tis a certain Territory of woody 


Ground, and fruitful Paſtures pri- 


vileged for wild Beaſts and Fouls of 


Foreſt, 
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Foreſt, Chaſe and Warren, to reſt and 

abide in ſafe Protection of the King 

for his Princely Delight * meered and 

bounded with unremoveable Marks, * See the 
Metes and Bounds, either known by Statute | 
Matter of Record or Preſcription, re- mw 15 
pleniſhed with wild Beaſts of + Venary for the 
or Chaſe, and with great Coverts of certain 
Vert, for Succour of the ſaid Beaſts, Bounds of 
there being certain. Laws, Privileges, 3 
and Officers belonging only to Foreſts, Metes 
for the Preſervation and Continuance thereof. 


of them, + Venary 
j fo called 


Priropier Venationemi. 


There are only two Foreſts in 
England known by Matter of & Re- 
cord, and theſe are Newforeſt, made $ This is 
by William called the Conqueror, and“ e 
Hampton-Court Foreſt, made by King Sheriff 885 
H. 38. all the reſt (being formerly bs who ſhall 
67 in Number) are ſo antient, that rake an 
no Record or Hiſtory doth mention ef of 
when they began, or were erected ; “ Meter 


| and 
and therefore they mult be by Pre- Bound, 
ſcription. and rettry 
| _ et into 


the Chancery, 4 Inſt. 319. 
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A Foreſter is an Officer made by 
in the King's Letters Patents, either in“ 
Fee, yet Fee or for Life; his Buſineſs is to pre- 
be cantet ſerve the Vert and Veniſon, to attach 
over wwith- Oftenders againſt the Laws of the 
out Li- Foreſt, and to preſent their Offences 


cence, be- at the Court of Attachments. and 
cauſe tis 


an Office Swainmote ; and generally they are 


ef \Truſt ; to preſent all Manner of Offences 


and even done in the Foreſt, 


before ſuch . 
Licence is granted, there muſt iſſue out a Writ ad quod - 


damnum to the King, if tis granted. 4 Inſt. 315. 


A Foreſt ſtrifily taken cannot be 
in the Hands of a Subject, but only 
in the Crown, becauſe none but the 
King bath Power to grant a Com- 
miſſion to a Perſon to be Chief Ju- 
ſtice in Eyre of the Foreſt ; but if he 
grants a Foreſt to a Subject, and far- 
ther grants, that upon Requeſt made 
in Chancery by the Grantee or his 
Heirs, he ſhall have E of the 
Foreſt, in ſuch Caſe the ſuſtice hath 
a Foreſt in Law, as the Duke of 
Lancaſter had the Foreſts of Picker- 
ing and Lancaſter ; and the Abbot of 

75  Tihitby had the Foreſt of Whitby in 
Yorkſhire ; and Prince Henry had a 
| 25 | Grant 
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Grant of a Foreſt made by King Hen. 
2. and King John, with all Officers 
incident to it; to Which Place, (vix.) 
to a Foreſt, there is a peculiar Pro- 
perty annexed of having ſeveral 
Courts, (viz.) the Juſtice-Seat every 
third Year, the Swainmote Court three 
Times in every Year, and the Court 
of Attachments once in every forty 
Days ; which ſee under their proper 
Titles. : 1 | 
1 There are likewiſe ſeveral Officers 
4 belonging to a Foreſt, in order to 
my preſerve the Vert and Veniſon, as the 
8 Warden or Keeper, the Verderors, the 
Foreſters, the Agiſtors, the Regarders, { 
the Bailiffs and the Beadels; which | 
ſee likewiſe under their ſeveral Ti- 
tles. 

Before the Making the * Charter * Anno 
of the Foreſt, the People were very 9 H. 3. 
much oppreſſed by an unlimitted One 
Power, which the Norman Kings 2 5 A 
Z claimed in making Foreſts ; for as by c. 1. . 
5 Law they might enter on the Lands 
5 of any of their Subjects where Mines N 
* dof Gold and Silver were found; fo | 
they claimed the like Prerogative to Fl 
keep wild Beaſts and Game in any 
Place which they ſhould appoint for 
that Purpoſe. las = 
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And before the Norman, Kings Ca- 
nutus the Dane who reigned here 
Anno 1018. prohibited. all Pepple to 
enter his Foreſts ubicunque eas habere 
voluerit; and in After-ages, when a- 
ny of his Succeſſors intended to have 
a * Foreſt, a Commiſſion was direct- 
ed out of Chancery under the Great 


ef making Seal to certain Perſons, declaring it 


was the Will and Pleaſure of the 
King to have a Foreſt in ſuch a 
Place; thereupon they were com- 

manded to view the Ground, and to 
ſet out ſo much thereof, as they 
Jhould think convenient for that Pur- 
pole. 
Now by Virtue of this Commilſ- 
ſion, the Perſons therein named would 
enter on any Man's Lands, and ſet 
out Marks and Bounds, without any 
Recompence or Satisfaction made to 


the Owners; and after they had 


made their Perambulation, and ſuf- 


| ficiently viewed and bounded the 


Lands, they returned the Commiſſion 
into Chancery ; and by this Means the 
King was entitled to thoſe Lands by 
Matter of Record, thus converted in- 
to a Foreſt ; and moſt of the Daniſh, 
and all the Norman Kings, not only 
encloſed Foreſts in this Manner, but 
puniſhed. 


* 
+ 
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puniſhed: with the greateſt Severity, 
any Perſon who ſhould hunt or Kill 
any of the Game there. 
Eadmerus a Monk of Canterbury, 
who lived in the 12th Century, and 
who wrote the Lives of William 
called the Conqueror, and of his Sons 
and Succefſors Milliam Rufus and 
Hen. 1. (being an Author of unque- 


itionable Authority) “ tells us, that * Lib. 2. 


the ſaid Rufus cauſed fifty rich Men fol. 48. 
to be apprehended, and accuſed them 

for killing and carrying away his 

Bucks in ſuch a Foreſt; which they 
denying, they were ordered to cleaf 
themſelves by. f Ordeal; and the Tiere 
ſame Monk tells us, that the afore- were two 
faid Hen. 1. made no Difference in Sorts of 
the Puniſhment of him who killed a Pain 


Man, and of him who killed a Buck byOrdeal, 


in his (the King's) Foreſt ; but if out SLE: 


of the Foreſt, then the Puniſhment was to be 
was by Forfeiture of his Goods, or purged by 
Loſs of a Limb; and in this King's on yg N 
Reign, the Laws for puniſhing thoſe I 
| : ; a4 Clown 
who were convicted for hunting in by Water 
his Foreſts were revived, (viz.) that Ordeal. 


they ſhould be gelt, and their Eyes 6 This was 


pulled out; but H. 3. thought this the Puniſp- 


Puniſhment too ſevere, and therefore ment in his 


be appointed that ſuch Convicts rat 
9 2 8 3 ſhould eign. 


. 
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ſhould abjure the Realm, or be impri- 
ſoned for a certain Time, or to pay 
a Fine | 

Edw. 1. appointed the like Puniſh- 
ment, but that the Offenders ſhould 
be free buth of Life and Limb. | 

Henry Knighton, one of the Ca- 
nons of Leiceſter, and who publiſhed 
an Hiſtory of England, beginning 
with William called the Conqueror, 
and ending about the Jatter End of 
the Reign of R. 2. tells us, that Hil- 
liam Rufus would cauſe a Man to be 
hanged for killing a Doe in his Fo- 
reſt, and that he made one pay the 
Value of 20s. for killing a Hare, 
and another to the Value of 10 5. 


ſor killing a Coney in his Foreſt; and 


John Brampton, who was Abbot of 
Jorval in Torkjhire in the Reign of 
Ed. 2. and who lived after Knighton 


. procured an antient Chronicle, which 
with the Coming of St. Auſtin hi- 
bdbhber, Anno 588. and ending with the 


Reign of Ed. 1. in Which we are 


told, that William called the Conque- . 


ror cauſed the Eyes of thoſe to be 


pulled out, who took either a. Buck 


or a Doe in his Foreſts.. 


The 


Fozeſt and Fozeſter, 


The Hiſtorians of thoſe Times 
tell us, that Newforeſt in Hampſhire 
was raiſed by the Deſtruction of twen- 
ty-two Pariſh-Churches and Villages, 
for the Space of thirty Miles toge- 


ther, which they ſay was fo diſplea- 
ſing to God, that ſeveral of thoſe 


Princes, by whom this Deſtruction 
was made, came to untimely Deaths 
within that very Foreſt, and particu- 


larly that Rufus himſelf was ſhot 


there by one Tyrrel, and that Richard 
the Brother of Hen. 1. was killed 
there by a Soldier, 


But to return, the Severity of pu- 
niſhing Con victs for killing Deer in 
the King's Foreſts, being mitigated 
by Un. 3. as before-mentioned, and 


not extending to Life or Limb, was 
agreeable to the Charter of the Fo- 
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reſt, by which it was * declared, that * Ch, 10. 


no Man from thenceforth ſhould looſe 
either Life or Member for killing the 


King's Deer; but that if any ſhould 
be taken in the Act, or convicted for 
taking Veniſon, he ſhould make 


grievous Fine, if he had any Thing 
wherewith to be fined ; and if not, 


| he was to be impriſoned a Year and 
a Day; and after the Expiration there- 


of +, ſhould be diſcharged, if be 


4 could. 
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could find Sureties never to offend 


in the like Nature; but if not, then 
to abjure the Realm. 
Nou before this Charter was made, 


there was no certain Law to puniſh 


thoſe who hunted or killed Deer in 
the King's Foreſts ; but ſuch Offen- 


ders were | puniſhed as the King 
thought fit, which was ſometimes 


by Leſs of Eyes, and ſometimes by 
Death; for ſo it was in the Reign 
of Edward the Confeſſor, and long 


afterwards ; and theſe Puniſhments 


were inflicted with. the greateſt Seve- 
rity as aforeſaid, | 

I ſhall now proceed to ſhew the 
Duty of a Foreſter, who is a mini- 


ſterial Officer, conſtituted by Letters 
Patent, to hold his Office in the 
King's Foreſts quam diu ſe bene geſ- 


ſerit, who is {worn to watch over 


the Vert and Veniſon, to attach Of- 
fenders againſt the Laws of the Fo- 
reſt, and to preſent all Offences, 
Which to his Knowledge, ſhall be 
done within his Walk. 

_ . Formerly theſe Officers were made 


during Pleaſure, or for Life, and ſome- 


times in Fee to them and their Heirs ; 


Ch. 13. this appears by the Charter of the 


Foreſt, by which 'tis provided, that 


no 


Fozeſt and-Foreſfer. 
no Foreſter in Fee ſhall: take Chimi- 
nage; the Meaning of which is, that 


Forefters having frequently opprefled 
the People paſſing through the Foreſt, 


by extorting Toll of them, for Carts 
and Horſes carrying Burthens there, 
which they called Chiminage, and a- 
nother Toll of every Paſſenger riding 


or paſſing through the Foreſt, which 


they called Pedage; now by this 
Charter it was declared, that none 
but a Foreſter in Fee, paying a Rent 
to the King for his Bailiwick, ſhould 
take more then 4 d. per Annum Chi- 
minage for a Cart, nor more than 1 d. 


per Annum for a loaded Horſe, and 


but of thoſe People only who came 


thither to buy Buſhes, Timber, Bark, 


or Coal, to ſell again; and they were 
not to take any Thing of the. poorer 
Sort of Men, who were not able to 


keep Horſes, but carried thoſe Bur- 


thens on their Backs to ſel] again, un- 
leſs thoſe Things were taken in the 
King's own Demeſnes. 

„There was another general Com- 
plaint in thoſe Days againſt Perſons 
Who dwelt in Foreſts, that the Peo- 


pie were oppreſſed by a great many 
prneceſſary Officers, who extorted Mo- 
ney. from them, and from. others Who 


85 had 
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had Lands adjoining to Foreſts : and 


this was by keeping Alehouſes there, 
and cauſing Men to come thither to 
ipend their Money, for fear of their 
(the Foreſters) Diſpleaſure; and this 
was called Scotale ; this was an Of- 


fence inquirable at the Court of 


Swainmote, and at the general Sef- 
tons of the Foreſt, by a Jury of 


twelve Men ; and the Foreſter, who 
was convicted thereof, was certainly 


fined, and put out of his Office. 

So if a Foreſter, or any other Of- 
ficer there, by Colour of his Office 
did oppole any Perſon, who had a 


Right to come into the Foreſt, by 


compelling him in a clandeſtine Man- 
ner to give ſome Hay, Oats, Corn or 
Pigs, or to make a Collection of Mo- 
ney, or other Thing, that ke may 
quietly enjoy his Common in the Fo- 
reſt; this was Extortion by the Fo- 
B+, | 

The Foreſters likewiſe, and other 
Perſons who had Bailiwicks in Fee, 
did uſually appoint more Walkers and 
Underkeepers than were neceſſary ; fo 
that the People were opprefled by 
their Exactions, who executed their 
Offices for the Maintenance of them- 


ſelves and their Families, having no. 


Wages, 


make their Regard; and that ſo ma- 2 
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Wages, nor any Subſiſtence, but what 

they got by Extortion; therefore it 

was declared by this Charter, that * Chap. 7. 
no Foreſter or Beadle ſhould make 5 


any Scotale, or gather any Corn, 


Lamb, Pigs, Oats, or | Garb, or f This ca 

make any Sort of gathering whatſo- again en- 

ever, but upon Sight or Oath of the a ed by 

twelve Regarders when they ſhall 7e Stat. 
25 Ed. 3. 

ny Foreſters ſhould be appointed for F 

keeping the Foreſts, as fhall be rea- 

ſonably ſufficient to keep them, (i. e.) 

no more than the Regarders ſhall. 

think ſufficient; for if they find 

more Foreſters than are convenient,. 

or more than have been uſual in for- 

mer Times, then, upon their Preſent- 

ment thereof before the Juſtices of 

the Foreſt, they were to be removed;. 


and the Offenders were fined and im-- 


priſoned. | [ 
So that ſince the Making this Char-- ; 
ter, the Number of Foreſters, and: 
other Ofheers of the Foreſt, were li- 
mited by the Diſcretion and the Oath: 
of the Regarders, and that was ac- 
cording to the Quantity of Ground, 
and the Acres in the Foreſt; and thar 
if there were ſeveral: Walks and 
; Jaili- 
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Bailiwicks, there ought to be at leaſt 
one Foreſter in every Walk. | 


921 E. 1. By the F Statute de malefaftoribus 


— —— ro eas - — 
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in parcis, tis enacted, that if any 
Foreſter ſhall find a Treſpaſſer within 
his Liberty, intending to do any Da- 


maaage there, and will not yield him- 
ſelf after he is called to ſtand to the 
+ - +» Peace, but continuing to diſobey, or 


doth fly or defend himſelf by Force 
and Arms; if ſuch Foreſter i, the 

Offender, he ſhall be indemnified, fo 
as he doth not do. it out of Malice 
before that Time, pretending the 
Perſon was a Miſdoer when he was 
not; for in ſuch Caſe he ſhall be 
proſecuted at Law, as any other Sub- 


8G: ;-- 


* 24 Ed. By another Law called“ Ordinatio 
S *.34 10) zalled ® C 
„. 1 foreſte, tis declared, that Foreſters 


ſhall preſent at the next Swainmote 
before the Verderors, Regarders, A- 
giſtars, and other Officers, all Trel- 
paſſes done in the King's. Foreſts of 
Vert, Veniſon, and Hunting ; which 
Preſentments muſt be on Oath, and 
chen Inquilition ſhall be made as well 
by Knights, as other lawful Men near 
the Place where the Treſpaſs, was 
done; and if any Surchargers ſhall be 
COPE found. 
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found of Foreſters, they. ſhall be re- 
moved and impriſoned. 

If any Foreſter or other Officer Chap. 2 
dies, or is ſo hindered, that he can- 
not come to the Swarnemote, the 
Chief Juſtice in Eyre, or his Depu- 
ty, Gol put another in his Place, 
that an Indictment may be made in 
Form, except Verderors, who mult 
be choſen by Writ. 

No Miniſter of any Foreſt ſhall be Chap. 3 
put upon any Jury to be taken out 
of the Foreſt. 

No Officer of the Foreſt ſhall ſur- Chap. 4. 
charge it, on Pain to be impriſoned 

by the Chief Juſtice, or his Deputy; 

and he who placed them in the Foreſt 

mall be puniſhed at the King's Plea- 

{ure ; and at every Swainmote Enquiry 
ſhall be made of Surchargers, For er? 

and other Miniſters there, and of Op- 
preſſions done to the People, that Re- 
formation may be had, 

None ſhall be impriſoned for Vert 1 Ed. 3. 
or Veniſon, unleſs he is taken in the c. 8. 
very Fatt, or elſe indicted accord: 
ing to the Form of the Stat. 34 Ed. 

I. and then the Wardens. of the Foreſt 5 
ſhall let him to Mainpriſe, (i. e.) 257574 


A rec eving 


one into Cuftody, who otheraiſe would have been commit 
ted to the Common Gaol, 


to 
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to bail, until the Eyre of the Foreſt, 
without taking any Thing for his 
Deliverance ; which if they will not, 


then the Offender ſhall have a Writ 


out of Chancery of old, ordained for 


Perſons Indicted to be bailed, till the 


Eyre. 


is ſerved on him, will not deliver the 

Perſon indicted, on Bail put in, the 

Party grieved ſhall have another Writ 
'F out of the Chancery directed to the 
| Sheriff to attach the Warden, to an- 
fwer his Default before the King on 

a certain Day ; and then the Sheriff, 

with the Aſſiſtance of the Verderors, 

| ſhall deliver the Perſon indicted upon 
good Bail put in; and that in the 


he ſhall deliver the Names of the 
Bail, that they may anſwer in the 
Eyre before the Juſtices. 

1 And if the Chief Warden fhall de 
| attainted of this Offence, he ſhall be 


160 awarded to pay treble Damages to 
|! the Party grieved, and ſhall be com- 
| mitted to Priſon, and * * ranſomed at 
| „ That is, the King's Pleaſure. | 


| ſpall pay a great Sum for his Parden. 
| The 


And if the Farden;after the Writ 


Preſence of the Verderors, to who 
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- The Perambulations of the Foreſts 
ſhall continue as they were bounded 
in the Time of Ed. 1: and every 


County ſhall have a Charter thereof; 
and where they are not bounded, it 
ſhall now be done, and a Charter 
thereof ſhall be made accordingly. 


No Officer of the Foreſt ſhall take 


or impriſon any one, for any Tref- 


paſs in the Foreſt, without due“ In- » R. A* 


dictment, unleſs he is taken in the 
very Fadi; nor ſhall any Officer com- 
pel a Perſon to enter into any Bond 
to pay a great Sum to be diſcharged, 
and againſt the Exciſe of the Foreſt, 
on Pain to pay double Damages to 
the Party grieved, and to be ranſom- 
ed at the King's Will. 


Pie calling Lands by the Name of 2 Cre. 22; 


e. 3 


a Foreſt, either in Grants of Offices, 155. in 


or in other Conveyances, doth not A of 
cr 


make it a Foreſt ; it muſt appear to 
de fo on Record, as by the Eyres of 
the Juſtices, by the Swainmotes, by 
Officers proper to Foreſts, as Agiſtors, 
Regarders, Verderors; and if there 
are not fuch Courts and Officers, then 
"tis only a free Chaſe, and no Foreſt'; 
and he who hath a Freehold in ſuck 
Chaſe, may fell Wood and Timber 
there, leaving fufficient Covert for 
1 the 
4 


Leice 


Poreſt. 


— — — 
— — —— — 


17 Car. 1. * 


e. 16. 
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the Deer, and may: preſcribe ſo ten 
upon, his own Inheritance. 

By the Statute 17 Car. 1. tis en- 
acted, that the Metes, Limits, and 
Bounds of every Foreſt, ſhall be ad- 
judged to extend no farther than they 
were commonly known, or reputed 
to extend in the 2ath Year of the 
Reign of King 7ames ; and no Place 


in England or or Maler ſhall be adjudg- 
ed a Foreſt, or within the Bounds 


of a Foreſt, where no Juſtice-Seat, 
Swwainemote, or Court of Attachments 
have been held; or where no Verde- 
rors have been choſen, or Regard 
made within ſixty. Tears before the 
firſt Lear of the Reign of King Car. 
1. but the ſame Place ſhall be diſ- 
„ orelieg, and exempted from the 
Laws of the Forelt..- zi 
Provided, That for the barter x 
certaining the Metes and Bounds of 
the Foreſts, the Lord Chancellor or 
Keeper of the Great Seal for the Time 
being, ſhall upon Requeſt of any of 
the Peers, or Knights of Shires, or 
Burgeſſes of Parliament, grant Com- 
1 under the Great Seal to Com- 
miſſioners, to be nominated by them 
keſpectively, or by any of them, to 
make Inquiſition, by the Parks. of 
1 


| 
F 
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Witneſſes, concerning the Metes and 
Bounds of any Foreſts, which were 
commonly known to be ſuch, in the 


20th Year of King James, and to re- 


turn into Chancery the Inqueſt ſo 


taken; and the Sheriffs, &c. of eve- 


ry County where ſuch Inquiſition 
ſhall be taken, and the Verderors, Fo- 
reſters, Rangers, and other Officers 
of the Foreſt reſpectively, ſhall be 
aſſiſting to the Execution of, ſuch 


Commiſſions; or where there are 


no ſuch Officers, or where there are 
any, and they ſhall neglect to attend, 
the Commiſſioners may Proceed withs 


out them. | 
And the Metes and Bounds of Rf 54 
Foreſt ſo returned, ſhall not be ad- 


judged to extend farther ; and all 
Places, which ſhall be without ſuch 


Metes and Bounds ſo returned, ſhall 


be free as if they had never been 


Part of the Foreſt, or ſo reputed. 


Provided, That all Grounds d diſaf- 


foreſted by Letters Patent, or other- 
wile, ſince the 2oth Year of the Reign 


of King James, ſhall be excluded and 
left out of the Metes and Bounds of 
Foreſts, to be enquired into, by the 


ſaid Commiſſioners, and are hereby 
declared to be difafforeſted ; and the 


Owners 
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Owners of Grounds diſafforeſted, ſhall 
enjoy Common in the Foreſt as here- 
tofore. 
96. c. 21. Armed and diſpuiſed, and appearing 
in a Foreſt where Deer are kept, is 
guilty of Felony without Benefit of 

Clergy. 
This is the Subſtance of all the 
Statute Laws relating to Foreſts ; and 
now it may not be improper to men- 


tion the Seaſons of the Tear, accord- 


ing to the Laws of the Foreſt, pro- 
per for the Beaſts thereof, (viz.) The 
Seaſon for the Hart and Buck begins 
on St. John Baptift's Day, and ends 


(i. e.) on * Holyrood-Day ; and for the Fe- 


Holy Croſs, males, (viz.) the Hind and Doe it 

2 _ begins on Holyrood, and ends at Cau- 

hem. alemas ; for the Fox it begins at 
Chriſtmas, and continues till Lady- 
day; for the Hure it begins at Mi- 
chaelmas, and continues till  Midſum- 
LATE 

And as for the We of che ſaid 

Beaſts, a Hart is called a Calf the 
firſt Year, a Brocket the ſecond Year, 
a Spayard the third Year, a Saggard 
the fourth Year, a Stag the fifth 
"Io. and a Fart the iF th Year. 


A Buck 


„„ 8 
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A Buck is called a Faun the firſt | 


Year, a Pricket the ſecond Year, 2 
Sorel the third Year, a Sore the 
ey Year, and a Buck of the firſt 
ead the fifth Year. | 


Law Caſes. i 
J. Hen. 8. g:anted a Leaſe to 7. & 


of the Foreſts of Wayland and Sap- 
ley ; in which the Leſſee covenanted 


Dyer 149. 


to keep 100 Deer there, during the 


Ferm demiſ:d, and at the End there- 
of to leave the like Number there; 
and afterwards the King granted the 


Reverſion thereof to the Lerd North - + 


Adjudged, that by the Grant of this 
Leaſe of theſe Foreſts, the Deer paſſed 
to the Leſſee, and that the Grantee 
of the Reverſion could not kill them, 
becauſe that would be to diſable the 
Leflee to perform his Covenant. 
. Where the King granted the Her- 


bage of his Foreſt, and: a Stranger - 
put in his Cattle; adjudged, that the 


Grantee might either diſtrain them 


Dyer 287. 


damage-feaſant, or he might have an 


Action of [Treſpaſs qulare clau ſum 
Pegit; but be cannot take the Frnit 
of the Trees, or cut tbem down. 
4 66 TR { 5er „ By 


140 
22 Ed. 4. 
8 7. 


35 H. 8. 
Ce 17. 


his own 
Uſe. 
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- By the Statute 22 Ed. 4. tis en- 
ated, that where any Perſon bath 
Woods in his own G rounds; without 
any Foreſt; Chaſe, or. Purlieu, and 
ſhall cauſe the ſame, or any Part 
thereof to be cut down with the 
King's Licence, where- ſuch Foreſts, 
Chaſes, or Purlieus are his, (the 


Kin 98) or without Licence where 


thiey belong to others, he may keep 
them ſeveral and encloſed' for ſeven 
Years next after their Felling; and 
this is in order to keep out all Man- 


ner of Cattle, and to ee the 


Springs. 
And by the Statute 35 * 8. 458 
Owners of Coppices above twenty- 


four Years Growth, ſhall preſerve the 
Underwood ſeven. Years after the 


Felling, from the Deſtruction of Cat- 


tle, by fencing ; and where there is a 


C Wood or 'Coppice where others have 


Right of Common, the Owner of the 


* Except to Soil ſhall not cut the fame: *. down, 


before he and the Commoners 
ſhall agree in ſetting out the fourth 
Part thereof, to be feverally' encloſed 
for the Lord's Uſe ; and that during 
ſeven Years next: after Felling: ſuch 
fourth Part, the Commoners ſhall be 
excluded from commoning therein. 
Upon 


} 


f 
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Upon theſe Statutes this Caſe 11 8 Rep. 


one (viz.) the Owner of a 37. 

pee in which T. S. had Common ap- * 2 
pendant, granted all the Woods, and rington ? 
Underwoods to E. G. except the Caſe 
Soil on which they did. grow, with 
Liberty to encloſe the ſaid Woods, 

for the Preſervation of the Springs, 

and to exclude Beaſts of the Foreſt 

and other Cattle ; the. Queſtion was, 
whether T. S. the Commoner was by 

this Means, and by Virtue of the 

ſaid Statutes barred A have Common 

in theſe Woods; and adjudged, that 

the Statute 22 Ed. 4. did not extend 

to the Woods of a Subject as theſe 
were; for by the Common Law, he _ 
who hath a Wood. in which another 530 
bath Right of Common, cannot en- | 
cloſe and exclude fuch Commoner : 
Adjudged likewiſe, that the Words, 

Beaſts of the Foreſt, in this Grant 

doth not extend to Sheep, but to 

Buck, Doe, Roe, Hare, &c. - 

Now as to Encloſures it hath been 2 Cro. 
held, that the Owners of Woods in 133. 
Foreſts and Chaſes, in the Hands of 1 298. 
a Subject, may at their Pleaſure cut LT 4 
them down, without. View or Li- 
cence of che Foreſter, but then they 

muſt 


4 4 
| 
Ce 
* 


* 
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9. I leave ſufficient Vert there; and 
. 


1at Parks which have been laid open 
to Foreſts for forty Years, may be 
+ - .  *enclafſſed again; but ſuch Encloſures 
muſt Þe with low Hedges, which may 
: not dee Game. 
2 Bulſt. Quo Warranto by the King for the 
295. PForeſt of Cleve; the Defendant 
3 pleaded à Grant of the Foreſt from 
5 Rolf, H. 2. under which he claimed by 
Rep. 189. ſeveral meſne Conveyances: Adjudg- 
8. C. ed, that no Subject can have a Fo- 
- oph.150. reſt, becauſe a Juſtice-Seat is incident 
Palm. 60, to it, which is inter jura Regalia 
87. S. C, and therefore where Prince Henry 
x Roll. had a Forelt granted to him, the King 
Rep. 112, gave him Power by the ſame Grant 
194- S. C. to make a Chief Juſtice in Eyre, 
and an Authority to keep Courts; 
but this Grant was held void, and 
that it ought not to be pleaded, be- 
cauſe being made by Kihg Hen. 2. 
it did not appear that it was ever ; 
allowed in Eyre; beſides, where the : 
King grants a Foreſt” to a Subject, it A 
is no longer a Foreſt but a free Chaſe, FÞ 
and the Grantee can have no Swarn- 
mote Court, without a ſpecial Autho- 


rity from the King. 


A Man 


i 
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A Man was fined by the Chief Webb's 
Juſtice in Eyre, for a Treſpaſs done 04 1 | 
in a Foreſt by putting in his Sheep, Ren. are! 
and was committed for not paying 3 Bulſt. 
the Fine; all which appear'd upon 213. S. C. 
the Return of an Habeas Corpus; 3 Lev. 
and it was adjudged, that by the Fo- 98. 8. F. 
reſt Law, a Man cannot have Com- 
mon of Paſture for Sheep there, be- 
cauſe they bite ſo cloſe, that they do 
not leave ſufficient Paſture for the 
Deer; but a Man may have Common 
by Preſcription for Sheep in a Foreſt, 
becauſe the Statutes concerning Fo- _ 
reſts are only declarative antiqui ju- 
ris; and therefore, though by the 

Foreſt Law Sheep are not commonable 
| there, yet a Man may preſcribe a- 
gainſt the Law, and againſt thoſe 
| Statutes, as well as he may againſt 
the Common Law it ſelf, upon a juſt 
and reaſonable Cauſe; and ſuch a 
Preſcription may have a lawful Be- 

ginning by the King's Grant. 

Adjudged, that where a Man hath Jennings 
Common in a Foreſt, which is aſter- v. Rock. 
terwards disforeſted ; yet the Right Poph, , 
of Common ſtill remains, and that a 
Man may have a Foreſt by. ſpecial 
Words in the Grant of the King, as 
to make Officers, and to have a Ju- 
= ſttice- 


I 
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ftice-Seat and Swainmote, and other 
* Hetley Courts; but then he muſt have a 
60. _ ſpecial Commiſſion to keep ſuch 


Com- : ˖ 
wins Courts; but ſuch Foreſt ſhall not be 


Caſe. diſcharged of Tithes, as it was in the 


Cro. Car. Hands of the King, becauſe ſuch a 


69. 8. C. Diſcharge is only a perſonal Privilege 


extending to the Crown. 


In Webb's Caſe before-mentioned it 


was objected, that it did not appear 
that the Treſpaſs was committed in 
the Foreſt, for it was alledged to be 
+ Dole u done within the f Doles of the Fo- 


a Saxon reſt, and that it was not ſet forth 


Word, and where the Juſtice-Seat, was held; but 
ftgnifies adjudged, that the Doles of the. Fo- 
n reſt ſhall be intended in ſome Part 
thereof; and let the juſtice-Seat be 
kept where it will, ſince the Treſ- 
paſs was done in ſome Part of the 
Foreſt, that is ſufficient. 
The King © The Inhabitants of Rodley claimed 
v. Inbazi- Common by Preſcription, in certain 


tant of Lands in Sherwood Foreſt, which 
Rodley. were lately encloſed by the Grantees 
Cro. Car. of the King; and the Lands of theſe 


2 Inhabitants being now d:sforeſted, the 


437 Queſtion upon a Bill, and Anſwer in 
the Exchequer was, whether by this 
disforeſting the Right of Common 

was deſtroyed; and this depended 


upon 
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upon the Conſtruction of the, Char- 
ter of the Foreſt, and of the Ordi- 


nance of the Foreſt,; and by the 82 


pinion of two of, the Barons, it Was 


held that tbe Common was gone, 


but Hale Chief Baron doubted; he 
held, that there were three Sorts of 
Foreſts in England, (viz.);, Antient: 


| Foreſts Time out of Mind, and, lang 


before. Charta de foreſta, " which. in 
Reſpect to Magna charta was called 
Charta parva ; then there were New 


Foreſts: made in the Reign of our Nor- 
man Kings; and a third Sort of Fo- 


reſts, which may be called partly new 


and partly old, becauſe the antient 


Boundaries of the old Foreſts have 
been enlarged by taking in new 
Lands, which did not belong to thoſe 
Foreſts in former Times; therefore 
when thoſe Lands fo; taken in and 


added to the old Foreſts were * dif- Anne. | 
foreſted, there was a, Saying of the 9'H,'3, fat 


Right of Common. of Herbage-in the 
Foreſt, to ſuch as had been accuſtom; 
ed to enjoy the ſame: The Meaning 
whereof is, that the Lands of feyeral 
People: had been,, wrongfully added 
to the Foreſts | in the Reigns of thoſe 
Kings, and particularly by H. 2, who 
doth have a Right, of Common in 

H RT 
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that the Owners of thoſe Lands ſhould 
enjoy the fame Right of Common in 
the Foteſts, as they did before they 
were disforeſted. | 
Afterwards by a Perambulation 
made Anno 12 H. 3. and by anether 
made above fifty Years after that, 
(vix. Anno 10 Ed. 1.) it was found 
that many Foreſts were enlarged with 
other Mens Lands, to the Prejudice 
of the Owners ; and by another Per- 
ambulation Anno 28 Ed. 1. it was 
found that other Lands were exempt- 
ed out of Foreſts, which did antient- 
ly belong to them, and this was to 
the Prejudice of the King ; thereupon, 
and upon theſe Grievances on both 
zz & za Sides, the Ordinatio Foreſtæ was 
Ed. 1. made; by which it was declared by 
the Aſſent of all the Parties, that the 
Disforeſtations made by thoſe Peram- 
bulations, whether right or wrong, 
ſhould ſtand, and the Lands ſhould 
be altogether diſcharged from the Fo- 
reſts; but then the Owners were not 
to have Common there, unleſs they 
had it before their Lands were wrong- 


ſu'ly 


the Foreſt; before their Lands were 
thus afforeſted ; therefore it was but 
reaſonable that when their Lands 
were disforefted by that Stat. 9 H. 3. 


. 
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fully afforeſted; but if ſuch Lands 
Were duly afforeſted at firſt, and af. 


terwards wrongfully disforeſted by 
ſome Derambulation, then if the 
Owners would have them continue 
disforeſted, by Virtue of the Ordi- 
rance of the Foreſt, they muſt looſe 
their Commons. 

Beſides the Ordinatio Foreſta made 


only a temporary Suſpenſion of the 


Common Law, (viz.) ſo long as the 


and now by the Statute 17 Car. 1. 
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Lands ſhould continue disforeſted ; 


cap:16, the Lands cannot be afforeſt- 
ed again; therefore if the Inhabi- 


tants of Rodley had Common by Pre- 


ſcription in this Foreft, it would be 


hard to take it away where it is 


rightfully due. 


In a ſpecial Verdict on an Action 
on the Caſe, the Subſtance thereof 
was, that the Waſte of Alimore is 
in the Foreſt of Sherwood; and that 
the Meſſuage and Lands mentioned in 
the Plea in Bar to the Action, are 
within the Purliens of the ſaid Fo- 


Gram- 
mar . 
Watſon 

Lutw. | 


| 
\ 


reſt ; and that the Archbiſhop of Tork - 


and his Tenants, Time out of Mind, 


had Right of Common in the ſaid 


Waſte for all Commonable Cattle, &c. 
but the Jury doubted whether the 
H 2 Defen- 
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Defendant could | preſcribe to have 
{ſuch Common in a Foreſt, as apper- 
taining to Lands in the Purlieus, and 
ſo made a general Concluſion; and 
upon arguing this Verdict an Excep- 
tion was taken to the Pleading, (viz.) 
that. the Defendant had ſet forth in 
his Plea a Preſcription in the Arch- 
biſhop and his Tenants, to have Com- 


mon of Paſture in the Waſte, Cc. 


for all commonable Cattle levant and 


couchant on the Lands within the 


* Trigg v. 
Furner. 

3 Lev. 98. 
Jones 285. 
Ingle- 
feild's 
Caſe. S. P. 
3 Lev. 
19% 
Bray⸗- 
brook v. 
Carter. 
S. P. 
Duke o 
Noa 
WV, Duke of 
Newca- 
ſtle. 


did. 296. 


Purlieus of the Foreſt, and did not 
except Sheep, or the Tence- month; 
now by the Word Commonable, the 
Preſcription was reſtrained to ſuch 
Cattle as were commonable in a Fo- 
reſt, which Sheep are not by the Fo- 


reſt Law; therefore it was adjudged, 


that this Preſcription was not good 


without excepting the Sheep ; but as 


for- the * Fence-month-it hath been 


held, that a Preſcription for Comme 


generally in a Foreſt, without except- 
ing the; Fence-month, is good. 

I Certiorari to the Chief Fuſtice 
in Eyre to remove à Record into 
B. R. concerning cutting Wood in 


the Fore t of Pickering, in a Place 


where the Defendant claimed the 


Soil; it was object ed againſt dran 
5 | . | this 
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this Writ, that the Court of King's 


149 


Bench had no Juriſdiction, becauſe they 


proceed in the Foreſt according to their 


own Laws for Offences done there; but 


ruled, that tho a Certiorari might be 


granted, yet in this Caſe it ſhould 


not, becauſe cutting Wood is an Of- 
fence puniſhable by the Regarders ; 


for by the Law of the Foreſt, the 


Owner of Woods cannot cut them 


down without Leave of the King; 


fo they would not grant a Certiorari 
upon a bare Preſentment and before 


Conviction ; but yet that the Right 


of the Party ſhould not be concluded, 


Common Law for the Treſpaſs, or to 
recover his Right. . th 
In Treſpaſs the Defendant pleaded 
that the Place where, Cc. was ad- 
joining to the King's Foreſt of P. 


and that T. S. is a Foreſter in and 


of the ſaid Foreſt; then he ſets forth, 
that the Plaintiff and all thoſe whoſe 
Eſtate he had in the ſaid Place, have 
uſed to impale contigue verſus the ſaid 
Foreſt; and that for want of Pales 
four Deer came out thereof into the 
Place where, Cc. and that the De- 


fendant as Servant to the ſaid T. 5. 


for he might have his Action at 


Keilw.3 1. 
2 Roll. 
Abr. 565. 
Coningſ- 
by's Caſe, 


r50 
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and by his Command, purſued them, 
and hunted them back into the Fo- 


teſt; and upon a Demurrer this 
was adjudged a good Plea, becauſe 
it was lawful for the Defendant to 
enter and drive the Deer back into 


the Foreſt. 


The Laws of the Foreſt differ from 


the Common Law, and are private 


Laws, and therefore mult be pleaded ; 
and by thoſe Laws, he who receives 
a Malefactor within the Foreſt, know- 
ing him to be ſo, is a Principal him- 
ſelf ; but by the Common Law he is 
only an Acceſſary. 


An Inhabitant in the Foreſt of 


Windſor was preſented at a Juſtice- 


Seat, for ſuffering three Rood of 


Wood to be ſpoiled with Cattle; who 
ſhewed, that the Fence, thro' which 
the Cattle came and made the Spoil, 
belonged to T. S. and ſo the Spoil 
was made in his Default ; but this 
being within the Foreſt, it was held 
that he, whoſe Woods are in Danger 
to be ſpoiled, ought to require the 
other to make up the Fences ; and 
if he refuſe, then he muſt do it him- 
ſelf, and bring an Action on the Caſe 
againſt him who ought to do it; but 
tis not ſo at Common Law. 

There 
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tween a Nuſance by the Foreſt Law, 
and a Nuſance by the Common Law; 


8 SO REST 


by the Foreſt Law, but . Offen- 


to be purſued out of the Boundaries 
of the Foreſt. 2 


in other Men's Grounds, as the Fox 


For. 151 
There is likewiſe a Difference be- 


for by the one a Nuſance is againſt 

the Vert and Veniſon, by the other 

*ris what tends to the Hurt of the 
Subject in general. 

So Hue and Cry is not to be made 4Inſt. 294. 


ders in the Vert or Veniſon, and not 


Fox. 


Though the Common Law war- 
rants the Hunting of Beaſts of Prey 


and the Badger; yet tis not lawful 
to dig the Ground to unearth them, 
as appears by the following Caſe, 
F4 In Treſpaſs for entring on and — 4 or 
digging his Land; the Defendant Gueſt v. 


pleaded in Bar, that the common er 


Voice was, that quædam melis à 3 Bullt. 


noiſome Vermin called a Badger, was 60. 8. C. 

on the ſaid Land, and had done much 

Harm there, and therefore he (the 

Defendant) came thither with his 

Dogs and hunted him; and in Purſuit 
EE of 


152 For. 
of the ſaid Badger he followed his 

Dogs to kill it, and found him in the 

Lil Plaintiff's Ground Which he digged, * 
0 and killed him there, and filled up 
W tthbe Trench with Earth again, que eſt 
eadem tranſgreſſio & foditio ; and 
upon a Demurrer this was adjudged 
an ill Plea ; for there is a Difference 
Where a Man enters on the Land of 
| another without his Leave to fing 
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ſuch Vermin, and where he enters 
Bp in Purſuit of them when found; for | 
| in the firſt Caſe tis unlawful, but in 


il the other Caſe 'tis juſtifiable; beſides 
E this Plea is ill, for the Defendant can- 
not juſtify the Digging; he might 
9 have found other Means to kill the 
| Badger: 1 | 

| Poph. In Treſpaſs for hunting and break- 
| 163. in ing his Hedges, the Caſe was, a Man 
| 


Miller unkennelled a Fox on his own Lands, 
.and Cow- . | | | Ho 
_ dry's Caſe, and his Hounds purſued the lame = 
Fox into the Grounds of the Plain- 
tiff; and if his Hedges were broke, 
95 it was done involuntarily, in Purſuit 
| of the Fox; this was adjudged a good 
| il © - - Plea, and that he might lawfully pur- 
| ill ſue the Fox, becauſe "tis a noiſome 
By Creature to the Publick, | 


| in | g ; . ; , 0 


— 
9 6 


— Ir ren —__— 
— — — 


For. 


]juſtification in Treſpaſs where the 


"Defendant was ſued, and juſti- 
fied for hunting and killing 
Foxes and Badgers. 


ET prediff I. S. quoad totam 


tranſgreſſionem prædictam in præ- 


diclo loco vocat B. cum pertinentiis 
ſuperius fieri ſuppoſit' præter fractio- 
nem clauſi prædicti & foditionem ſo- 


li pradifF dicit quod ipſe non eſt 
culpabilis & de hoc ponit ſe ſuper 


patriam, &c. & quoad fractionem 
clauſi prædittꝰ & foditionem ſoli in 


prædicto clauſo vocat B. ſuperius fie- 


ri ſuppoſitꝰ dicit quod pradif# (the 
Plaintiff) actionem ſuam pradiffam 


inde verſus præd (the Defendant) Ha- 
bere non debet quia. dicit quod infra 


predict tempus | quo tranſgreſſio præ- 


dic ſuperius fieri ſupponitur fue 


runt ibidem quædam latibula*(vocat 
Earths) & antra vocat Deus, quibus 


taxi Anglice Badgers & Vulpes” ex- 
iſten animalia noxia & quæ uſi fue- 
runt occidere Ag nos ac alia animalia 
beneficial” & neceſſaria pro victu G- 
ſuſtentatione hominum ſeipſos interra- 
ve unt, & idem T. ulterius dicit 
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quod ipſe (on ſuch a Day and Year) 
in quodam clauſo terre vocat W. in- 
venie tramitem Anglice the Track 
duorum taxorum exiſten anoxia ani= 
malia ut præfertur & qua ufi fue- 
runt Agnos ac alia animalia benefi- 
cial* occidere & eadem tramite præ- 
ditt taxorum fic invent a prædict 
clauſo vocat W. in prædictum clau- 
ſum vocat B. prædicto tempore quo, 
Cc. fugavit & venatus eſt in quo 
quidem clauſo pradif# duo taxi pra- 
dicto tempore quo, &c. in eiſdem la- 
tibulis & antris adtunc ſeipſos iu- 
terraverunt per quod idem T. S. pra- 
dito tempore quo, Cc. ad occidan- 
dum & deſtruend' eos fic ſubter ter- 
ram ut prafertur ſeipſos interran” ie 
' ſolo predif# clauſi vocat B. adtunc 
& ibidem fodit & taxos illos e lati- 
bubis & antris prædictꝰ in pradift 
clauſo exiſten prædicto tempore quo, 
- ec. ſodit & eos adtunc & ibidem oc- 
cidit & deſtruxit prout ei bene li- 
cuit Quæ quidem fugatio & venatio 
taxorum præditt' in prædic t clauſo 
vocatꝰ B. ſunt eadem frattio we 
: predifP & foditio ſoli prædict unde 
prædict' (the Plaintiff) ſuperius ver- 
"ſus eum queritur & -hoc paratus & 
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hard Labour. 


Furz. 
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If any Perſon ſhall burn Furz be- 4 & 5 W. 


tween the 2d Day of February and e 


* 
* * 


on any Hills, Moors, Heaths, Fo- 
reſts, Chaſes, or other Waſtes, he 
ſhall be committed to the Houſe of 
Correction for any Time not ex- 


the 24th Day of June in any Year, 


ceeding one Month, nor under ten 


Days, and to be 'whip'd and kept to 


at 
# 


* 1 
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Game and Game-keeper, 


* 
0 . 
o 


4 & 5 W. 


Aa LL the. Laws now in Force re- 
. A. lating to the Preſervation of the 


- Game, ſhall be put in Execution. 
Game-keepers in their reſpective 

Limits may reſiſt Offenders in the 
Night- time, and ſhall, be indemnified, 
as if the Fact had been done in a 


= o . 


Foreſt, Chaſe, Park, or Warren... PO 
Snares and other Inſtruments of 


Deſtruction of the Game, kept or 
uſed by any Perſon not qualified; the 


ſame Conviction and the ſame For- 


feiture, as for keeping a Ferret; which 


ſee in that Title. 


5 Anne 


cap. 14. 
made per- 
petual by 


9A. c. 2 5+ 


Any Lord of a Manor may under 
his Hand and Seal. appoint a Game- 
keeper, and impower him to kill any- 
Game; but if under Colour of ſuch 


power to kill or take Game for the 
Uſe of his Lord, he ſhall ſell or diſ- 
poſe thereof, without the Conſent or 
Knowledge of ſuch. Lord; and ſhall 
upon his Complaint: be convicted be- 
fore a Juſtice, ſuch. n 

„ ſhall 


— 


Game and Game-keeper. 157 
| ſhall. be committed to the Houſe of 
Correction for three Months, and 
there kept to hard Labour. 
lord of a Manor ſhall not appoint 9 A. e. 2 5. 
more than one Game- keeper in one 
Manor, with Power to kill and de- 
troy. the Game, and his Name ſhall 
be entred with - the Clerk of. the. 
Peace without Fee, who ſhall give. 
him a Certificate thereof paying 1 5. 
and if any Game-keeper, whoſe 
Name ſhall not be thus entered, or 
who is not. otherwiſe, qualified. by 
Law, ſha!l kill any Hare, Pheaſant, 
Cc. he ſhall for every Offence incur 
ſuch Forfeitures as are inflicted by 
the Statute. _— 15 Higlers and Car- 5 Annæ 
Tl ., % . cap. 14. 


qwhich is 
5 l. for every Hau, de. to the 75255 and the Poor. 


No Game-keeper Wal be made with 
power to kill the Game, unleſs he is 
a Perſon qualified by Law ſo to do; 
or unleſs he is properly the Servant 
of the r Lord of the Manor; er im- 3 4 
mediately appointed by him to kill & 11. 
the Game for his (the Lord's) ſole 
Uſe and Benefit; and if any Perſon | [il 
. (other than as aforeſaid) ſhall by Co- = 
lour. of. any. Deputation take and Kill: Oo 
the: | 


** 
2 ů ů 
* 9 
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Game and Game-keeper, 
the Game, or keep Dogs, Hays, Fun- 


nels, or other Engines to deſtroy the 
Game, he ſhall incur ſuch Forfeitures 


as by the ſaid Statutes 5 & 9 Anna, 


are to be recovered and applied in 
like Manner; and the ſaid Acts, and 


all other Statutes for the Preſervation 


'L Q, Co 19. 


of the Game are confirmed. | 
By the Statute 8 Geo. tis enacted, 
That whereſoever any Perſon ſhall 


for any Offence hereafter to be com- 


mitted againſt any Law now in Being, 


for the better Preſervation of the 
Game, be liable-to pay any pecunia- 
ry Penalty upon Conviction before 
any Juſtice or Juſtices of the Peace; 
it ſhall be lawful for any other Per- 


fon whatſoever, either to proceed to 


recover the ſaid Penalty by Informa- 


tion and Conviction before a Juſtice, 


The Ac- 
ion muſt 
be brought 
Ed of 
"the next 


Term ufter the Offence dune. 


c. or to * ſue ſor the ſame by 
Action of Debt in any Court of Re- 
cord; and if the Plaintiff recover, 
he ſhall have double Coſts. 


* 


Game and Game-keeper 159 


The Form of a Declaration in Debt 
upon the Statute 8 Geo. 


Wilts. 1 8. qui tam pro Pa g G. e. 19 
again. - 


Atze | eribus parochiæ de | 
Biddiſon in Com pradift quam pro 4 
ſeipſo in hac parte ſequitur queritur [| 
de Laurentio Roger iu Cuſtod ma- = 


reſchalli mareſchal”, &c. de plito quod 
reddat prædict pauperibus & eidem 
T. S. viginti ſolidos legalis moneta 
Magnæ Britanniæ quos eiſdem paupe- 
ribus & T. S. qui tam, Cc. debet & 


injuſte detinet pro eo videlt quod - > 
cum per quendam attum in Parlia- '| 
mento Domini noſtri Georgii nun — 
Regis Magnæ Eritanniæ apud Weſtm' Fi 
tent” anno regni ſui octavo edit” inter Fi 
alia inafitat fuit authoritate ejuſ- | 
diem Parliamenti quod ubi aliqua : 
perſona pro aliquo offens' poſtea com- | 
mitti contra + aliquam legem adtunc g 
exiſten pro meliori praſervatione præ- | if | 
dee Anglice the Game obnoxia eſſet | 
| folvere aliquam pecuniariam ' pena- | | 
5 litatem | ſuper con vil ionem ram -a- '| 
| Hliquo juſticiario vel aliquibus juſti- i | 
ciariis pacis legal eſſet pro aliqua . | 
| alia perſona quacunque vel procedere | ; 
recuperare præd penalitatem: per infor- 9 
s | | zynationem ; | 
1 f 


160 Game and Game-keeperx, 


mationem & convictionem coram Ju- 


Hiciar pacis vel ſebtare pro eadem 
per actionem debiti in aliqud Curia 


de Recordo in qua null eſſoin vadia- 


tio legis vel protectio five plus quam 
una interlocutio Anglice an Impar- 
lance allocaretur, & quod fi queren: 
recuperaret duplic- haberet cuſtagia 


prout per eundem attum plenius li- 


quet & apparet Et idem T. S. qui 
tam, &c. ulterius dicit quod per a- 
lium actum in parliamento nuper Do- 
mini noſtri Gulielmi tertii nuper Re- 


gis Angliz apud Weltm' in Com 


Midd' tent” annis regni dicti nuper 
Regis quarto & quinto edit inter alia 
inaftitat' fuit authoritate ejuſdem 
parliamenti ultim mentionat quod 


f aliquis inferior occupator Anglice 


Tradeſman apprentitius vel aliqua 
perſona diſſoluta Anuglice diſſolute 
Perſon venaret aucuparetur piſcaret 
vel alites accipitre inſectaretur niſi in 
ſocietaꝰ cum Magiſtro talis apprentic 
per legem quali ficat foresfaciet non 
exceden viginti ſolidos una medietas 
inde informatori & alia medietas 
pauperibus parochiæ ubi offens* comiſſ* 
erit prout per prædictum. aclum ul- 
timo recitat p enius liquet' & appa- 
ret, Et prad I. S. in facto dicit 


Ji quod 


4 


FEES N . 


Game and Game-keeper, 
quod poſt editionem ſtatur” prædict 
Jeilt”. viceſimo ſecundo Decembris Anno 
Regni Domini Regis nunc decimo 
prædict Laurentius exiſten perſona 
diſſoluta, (Anglice a diſſolute Perſon) 
apud H. in parochia prædicta die & 
Anno ultime mentionat” illicite vene- 
batur & ſequebatur canos leporarios 
& wenaticos in & ſuper terras pra- 
dicti Thomæ qui tam, Tc. in paro- 


chia praditF que quidem venatio eſt 
. offens' commiſs* poſt editionem ftatut” 


prædidt & contra legem adtunc & 


adhuc exiſlen* pro meliori præſerva- 


tione prad' Anglice the Game & 


ratione inde prædic Laurentius ob- 
noxius eſſet ſoluere pœnalitatem pe- 
cuniariam ſuper couvictionem coram 
Juſticiar pacis unde actio accrevit 
eiſdem pauperibus parochiæ de Bid- 
diſon predif ubi offens' prædictꝰ 
commiſ fuit & prædictè T. S. qui 
tam, & c. ad exigend & habend' de 


præfat Laurentio viginti folidos lega- 
lis monetæ prædittꝰ per pred” Lau- 
rentium vigore (tatut* pradift” fori ſ- 


fact F 7a tamen Laurentius /:- 
cet ſæ 


folidos præfat pauperibus G. eidem 


pius requifit prædic t viginti 


161 


ills pradict pauperibus & eiſdem 


162 Game and Game:keeper; 
T. S. qui tam, &c. hucuſque ſolvere 
omnino contradixit & adhuc contra- 
dicit unde idem T. S. qui tam, Cc. 
dicit quod deteriorat eft & damnum 

[| habet ad valentiam quinque librarum 


& inde producit ſettam, &c. 


The Form of a Declaration in an 
Action of Treſpaſs, upon the 
4&5 W. Statute 4 & 5 Mill. for hunt- 
111 ing; wherein if the Plaintiff 
E recover, he ſhall have Damages 
| and full Coſts. 


Wilts J. S. queritur de Lauren- 
i tio Roger in Cuſtodia 
| mar mareſca” Domini Regis coram 
= ipſo rege exiſten pro eo wvidelicet 
ll. quod pradif® Laurentius exiſten 
If he is © Perſona diſſoluta Anglice a diſſolute 
an in- Perſon wiceſimo ſecundo die Decem- 
ferior bris Anno regni Domini noſtri Georgii 
Tradeſ. nunc Regis Magnæ Britannia decimo 


| Arenen Vi & armis clauſum ipfius J. S. in 
ll inferior oc- Parochia de Biddeſon in Com prad 
| cupator, fregit & intravit & adtunc & ibi- 
| | 


Anglice an | | EE 7 

. Tradeſman, viz. a Clothier: If he is an 
Apprentice, then ſay exiſten Apprentitius & non ad- 
tune in ſocietate magiſtri ſui per legem debite quali ficati. 


To dem 


| 
i 
5 
1 
4 


* 
5 
N 
8 
N 
TD 3 
45 
TH 
þ 
8 5 
IX; 
3 
8 
2Y 
* 
3 
2 
8 
Bs 

E 

1 

, 1 

4 
[8 
2 
Tye 
1 
2 


Gig. | 
dem in & ſuper terras ipſius T. 8. 
in parochia prad voluntarie & il- 


licite venebatur @ canes leporarios 
& weuaticos in venatione prædict 


ſequebatur, & herbam ipſius T. S. ad 
Valentiam quinque librarum in eo- 
dem clauſo tunc creſceu' pedibus am- 
bulando conculcavit & conſumpfit & 


alia enomia ei intulit contra pacem 
dicti Domini Regis nunc & contra 


formam ſtatuti quoad wenationem 


pradifP nuper edi & provis & 
ad damnum ipſius T. S. decem 


librarum & inde producit ſeftam, 


Wo 


G2eyhound, See Tit. Dogs. 
Gꝛig. 


He who burns Grig between the 4 & 5 W. 
2d of February and the 24th of June, c. 23. 


in any Vear, on Hills, Moors, Heaths, 
Foreſts, Chaſes, or waſte Grounds, 
ſhall be committed to the Houſe of 
Correction for any Time not exceed- 
ing a Month, nor under ten Days, 
and be whip'd and kept to hard La- 


bour. 


This 


 Gzouſe. 
This Clauſe was ' inſerted for the 
better Preſerving the red and black 


Heath- cocks, or Seer colts. 


| 0 5 Gzoute. . 


| $A e. 14. Red od black Gamer of Grouſe 
: are called Heath-cocks or Heath- 
poults, ard the Carrier, Higler, Chap- 


Game in their Cuftody, unleſs in the 
= Hands of a Carrier ſent to him by 
| ſome Perſon qualified to kill the 
| Game) ſhall upon Conviction before 
WE a Juſtice, upon the Oath of one 
Witneſs, forfeit 5 l one Half to the 
Poor of the Pariſh where the Offence 
i | was committed, the other to the In- 
former, to be levied by Diſtreſs, by 
Warrant of that Juſtice before whom 
convicted; and for want of Diſtreſs 
to be ſent to the Houſe of Correction 
for three Months without Bail for 
the firſt Offence, and four Months 
for every other Offence, 
Any Perſon- aero pings . ſelling, or 
buying any ſuch Grouſe or Heath- 
same; and within three Months ma- 


| | | | king 


Game of Growlſe, commonly called 


I man, Inn-keeper, Victualler, or Ale- 
houſe-keeper, who hath any ſuch 


__ a ow £A we 


Guns, 165 
king a Diſcovery. of any Higler, 
Chapman, Inn or Alehouſe keeper, or 

” _Victualler, who hath bought, ſold, 
F or had the fame in his Poſſeſſion, or 
offered to fell it, fo as one be con- 
| viced; the Diſcoverer ſhall be diſ- 
charged of the Penalties, and receive 
the - ſame Benefit as the Informer 


might have done. 92 
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The, firſt Statute which I find re- 33 H. 8. 
| lating: to the Qualifications of thoſe c. 6. 
| who may keep Guns, was made Anno 
33 H. 8. by which tis enacted, That 
he who hath not in his own, or his 
Mies Right to their own Uſes, or in 
— the Right of another Perſon, to their 
Uſes, Lands, Annuities, or Offices, 
to the Value of 100 l. per Annum, 3 | 
ſhall not hoot. in any Gun, or uſc.or r | 
keep. it. in his Houſe or. elſewhere, on 
Pain to forfeit. 101. _ 
That no Perſon ſhall ſhoot in, car- 
ry, keep or uſe, or have in his Houſe 
or elſewhere, any Hand- Gun, other 
than ſuch as ſhall be a Yard long in 
the Stock, or Piſtol leſs than three 
Quarters of a Yard in the Stock, un- 
der 
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166 Guns. 
der the Penalty of 10 J. and every 
Perſon having Lands of 100 J. may 


ſeiſe and take away a Hand-gun un- 


der that Length, and within ewenty 
Days after the Seiſure, he may break 
and deſtroy it; if not, he forfeits 
40 5s. for every Gun not broken; but 
after tis broke, the Seifor may re- 
tain it to his own Uſe. 
He who hath not Lands, &c. of 
that yearly Value, ſhall not carry on the 
Highway, or elſewhere on a Journey, 
any Gun charged, except in Time of 
War, under the Penalty of 10 J. 
No Perſon ſhall ſhoot in a Hand- 


gun, at any Thing at large, within a 


City or Market-Town, or within a 
Quarter of a Mile thereof, except at 
a Butt, or in Defence of his Per- 


fon or Houſe, under the Penalty of 


10 J. ; 

„ But a No Perſon ſhall command his * 
Servant by Servant to ſhoot in any Gun at any 
the Oom- Thing, except at a Butt, or in Time 


mand of ; | 
57 Manes Of War, on Pain of 10 /. 


may uſe | „ 
his Gun, (not prohibited by this AR) ſo as be ſhoot at 
no Foul, or Deer, or other Game. 


The 
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Guns, 167 
The Forfeitures incurred by this 
AR, are to be divided between the 
Crown and the Proſecutor. 
But People in Cities and Market- 
Towns may keep and ſhoot in any 
Gun at Butts only, ſo as the Gun is 
of that Length as aforeſaid. 
Offender againſt this Act may be 
brought by any Perſon before the 
next Juſtice ; who upon due Exami- 
nation and Proof, may commit him to 
Prifon, there to remain till he have 
fſatisfied the Penalty. 
Where the Convi&ion is at the 
Seſſions, the whole Forfeiture is to 
be levied to the Uſe of the Crown; 
but when in a Leet, then tis to be 
divided between the King and the 
Proſecutor. OO | 
b Forfeitures ariſing by this A& ſhall | 
be ſued for by the King within one lb 
Year, Cc. and by a common Perſon 
within fix Months, otherwiſe they 
ſhall be loſt, 


By the Statute 3 Jac. tis enacted, 3 Jac. 1. 
That a Perſon not having 40 J. per cap. 13. 
Ann. in Lands, or 200 J. in Goods, 
or ſome encloſed Ground, uſed for 
Deer or Conies, worth at leaſt 4o J. 
per Annum, ſhall not uſe any Gun to 
Kill any Deer or Conies ; if he doth, 
a un 
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22 & 23 
CoKe Co 25, 


may under their Hands and, Seals give 
Authority to one or more Game- 
| keepers to ſeiſe all Guns uſed within 


Guns. 


a ſhall be lawful for any Perſon hos 
ing Lands worth 100 J. per Ann: 
oy take ſuch, Gun from the Perſon, 
and convert it to his own Uſe. _ 
And by the Statute 22 & 23 Car, 
2. 'tis enacted, That the Lords of 


Manors, and other Royalties, (but 


not under the Degree of an Eſquire) 


their Manors, by Perſons prohibited 
by this Act to uſe the ſame ; and 
ſuch Game-keeper may, by a Warrant 


from a Juſtice, ſearch the Houſes of 


any Perſons ſo prohibited, and who 
ſhall be ſuſpected to keep Guns, and 
ſeiſe them for the Uſe of the Lord 


of the Manor, or otherwiſe deſtroy 


them. 
He who hath not Lands, or ſome 
other Inheritance in his own, or in 


his. Wiſe's Right, of 100 J. per Aus. 


or for Life, or Leaſe for ninety-nine 
Years of 150 l. per Ann. other than 
the Son and Heir of an Eſquire, or 
other .Perſon of an higher Degree, 
and Owners or Keepers of Forelts, 
Chaſes, or. Warrens ſtock'd with 
Deer or Con! et, in reſpect of the ſaid 

44 Fo- 
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Foreſts, &c. are declared to be Per- 
ſons not allowed to keep any Guns. 
But Game-keepers may ſhoot and 5 A, e. 14. 
Kill Game for their Maſter's Uſe. * 
There was another Statute prohi- 6 & 7 W. 
biting any Perſon under the Degree „ Re- 
of the Lord, to ſhoot in any Hand- . Rn 
- | 3 , 
gun with Hail-ſhot, or with more 6. c. 14, 
Pellets then one ; but this Statute 1s 


now repealed, 


Lau Caſes upon the Statutes before- 


mentioned. 


An Indictment was exhibited a- 2 Roll. 


| gainſt the Defendant for keeping Abr. 81. 


diverſa tormenta, Anglice Guns, ca- 
rentia longitudine ſecundum forma m 


ſtatuti; but it was quaſhed, becauſe 
the Indictment ought to ſet forth the 


Length of the Guns, and that they 
were a Yard long. 
The Defendant being brought be- W. Jones 


fore a Juſtice of Peace, upon a War- 170. 


rant againſt him for ſhuoring in a 
Gun; and upon Examination and 
Proof, being convicted thereof, he was 


committed till he ſhould pay 10 J. 


one Moiety to the Crown, the other 
to the Informer ; and the Juſtice ha- 
; ving 


337 39. 
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* Fee the ving made a * Record of the Con. 


pris Fin viction, it was certified into B. R. 
ebis Title, upon the Return of an Habeas Cor- 


pus; and adjudged, that if the 


133 H. 8. + Statute is rightly purſued, no Court 


„ diſcharge the Offender without 
paying the Forfeiture. _ 
The King A Conviction was certified into 


v. San- B. R. againſt one for ſhooting in an 


— Hand- gun, not being qualified ac- 


Sid. 419. Which Statute the Juſtice of Peace 
S, C. hath Authority to commit the Offen- 


x Sand. der upon due Examination and Proof; 


262. 8. C. and now it was inſiſted for the De- 
ſendant, that the Proof of this Of- 
fence ought to be made by a Jury, 
and not by a Witneſs before a Juſtice 
of Peace; but it was adjudged, that 
in this Caſe Proof might be made by 
Witneſſes, and not to a Jury, and that 
no Writ of Error lies upon this Con- 
viction. | 
Then it was objected, that this 
Conviction appeared to be before ſuch 
a Juſtice of Peace ad pacem in Com 
præd' conſervandum necuon ad diver- 
fas felonias tranſgreſſiones, &c. audi- 
endum, omitting the Word aſſignat' ; 
'tis true, it ought to be ſo in Re- 
© turns 


cording to the Statute 33 F. 8. by 


1 


1 


Guns. 


turns on Certiorari's for removing In- 
dictments taken at the Seſſions; but 
in Convictions of this Nature *tis no 
Fault to omit the Word Aſign', 


becauſe *tis known to the Court that 


the Statute gives Juriſdiction to the 
Juſtices; however the Indictment was 
quaſhed. Ol 


The Defendant was convicted be- The King 
fore a Juſtice of Peace for keeping a v. Silcox. 
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Gun, not having 100 J. per Annum 3 Mod. 


according to the Statute 33 Hen. 8. 
and now the Record of this Con- 
viction being removed into B. R. it 
was objected, that the Words in the 
Indictment were non Habuiſſet 100 J. 
per Annum generally, but did not 
ſet forth when, for he might have 
100 J. per Annum when he kept the 
Gun, though not at the Time when 
he was convicted; but it was anſwer— 
ed, that the Word Habuiſſet ſhall re- 
late to all Times, and *tis as much 
as to ſay nunquam habuiſſet ; and the 
Indictment concluding contra formam 
ftatuti, that Concluſion muſt explain 
any doubtful Words ; but it was ad- 
judged, that this being a Conviction 


before a juſtice of Peace, the Time 
When the Offence was committed 
ſhould be alledged with the utmoſt 


I 2 Cer- 


e eee 
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—— 
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CTertainty, (viz.) that the Defendant 
on ſuch a Day and in ſuch a Year 
had not 100 J. per Annum; and for 


this Reaſon the Inditment was 
quaſhed. 


The King The Defendant was indicted upon 
v. Wolfe. the Statute 33 H. 8. for ſhooting in 


2 Keb. 
582. 


a Haud-gun, and killing two Lepos 


ed that this Indictment was ill, be- 
cauſe it did not ſet forth that the 
Defendant was not worth 100 J. per 
Amum; but this Objection was not 


allowed, becauſe if he was worth 


ſo much, he might have ſhewed it in 
Order to his Acquittal ; but this In- 
dictment was quaſhed for theſe Rea- 
ſons, (viz.) becauſe it ſet forth that 


the Defendant killed two Lepos, when 


it ſhould have been Lepores ; and for 
that the Caption was ad Seſſionem 
pacis Domini Regis, and did not ſay 
nunc Regis, Oc. 

The King The Defendant was convicted up- 


v. Luel- on the ſaid Statute 33 H. 8. for Ha- 
ling. ving a Gun in bis Houſe, when the 


Shower's 


Words of the Statute are * tee p- 
ing a Gun in his Houſe or elſe- 
where, and probably this Gun might 
be lent to the Defendant ; therefore 
this being upon a penal Statute, the 

| Words 


(inſtead of Lepores;) it was object- 
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Words thereof ought to be purſued, 


for which Reaſon this Conviction was 


quaſhed. = 
It hath been a Queſtion. whether The King 


an Indictment will lie upon the Sta- v. Alſop- 


tute 33 H. 8. in the Seſſions for ſhoot- A Mod. 49. 
ing in a Gun; ttis true, the Juſtices 
have Power by their Commiſſion to 
puniſh Offences againſt the Peace; 


but ſhooting in a Gun is not ſuch an 
Offence, *tis only the Defe& of the. 


Qualification of the Perſon which 
makes it criminal. | 


Nota It was ſaid in Bullock's The King 


Caſe, that a fingle Juſtice cannot v. Bul- 
convict upon the Statute 33 H. bo 
unleſs the Offender is brought before 3 


5 | 146. 
bim inſtanter aſter the Offence com- 46 


mitted. | 


Two Indictments, one was pre- H. 9 W. 


ferred againſt the Defendant for keep- in B. R. 


ing a Gun, and the other for ſhoot- 
ing in it; but they were both quaſh-- 
ed, becauſe the Diſability of the Per- 
ſon was not rightly ſet forth, 7 
The Plaintiff brought an Action of Bowkby 
Treſpaſs againſt the Defendant for v. Wil- 
entring his (the Plaintiff's) Houſe, pw 
and taking away his Gun; the De- = 
ſendant juſtified by Virtue of the 
Statute 22 & 23 Car, 2. ſetting 22 & 23 


I 2 forth C. 2. C. 2. 
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forth that the Lords of the Manors 
andother Royalties may depute Game- 

keepers, who by Virtue of ſuch De- 
putation may ſeiſe Guns within the 
Precin&ts of their Manors, &c. and 

that ſuch Game-keepers, or any o- 

ther Perſon may, by a Warrant from 

a Juſtice, ſearch the Houſes of Perſons 
ſuſpected to keep Guns, and ſeiſe 

them for the Uſe of the Lord of the 
Manor; that Sir E. V. was ſeiſed in 

Fee of the Hundred of Burton, and 

of a Court-Leet there, &c. and that 

the Defendant by a Warrant of a 

Tuſtice entred into the Liberty of 

IV. to ſearch in the Manors of M. 

and V. and within the Precincts of 

the Court-Leet and Hundred afore- 

ſaid, which were within the Liberty 

of V. and that Sir E. V. was Lord 

of the ſaid Manor, and that the 
Phintiff was not qualified to keep a 

Gun; and being ſuſpected to keep 

* 7» and one, the Defendent entred his (the 
be within Plaintiff's) Houſe, which was within 
the ſaid the ſaid * Hundred, and within the 
Manor, Precincts of the Court-Leet, and Li- 


| Gecauſethe berty of N. where he (the Defen- 


Seattle dant) found the ſaid Gun and ſeiſed 


| Tſe of te it, &c. and upon a Demurrer to 


Lord of this Juſtification it was held good. 
the Manor. A though 


5 - RR £ 48 
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though there was no Occaſion for the 
2 Deſendant to ſet forth all this Mat- 
3 ter, becauſe. he acted under a War- | 
rant of a Juſtice of Peace, therefore | 
he might have pleaded the general | 
Iſſue; but if he had juitified as a f 
Game-keeper only, and without a | 
Warrant, in ſuch Caſe he muſt plead 
ſpecially. : : 
Nota: At a Juſtice-Seat held for Wheat- 
the Foreſt of Windſor, one IJ/heatly ly's Caſe. - 
was fined 50 5. for carrying a Gun W. Jones 
in the Forelt to kill the Deer. 275• 


The Form of a Conviction upon 
the Stat. 33 H. 8. before one * Ch. 6. 
Juſtice. 


Wilts J. [7 Grand quod hoc de- 1 
— | cimo tertio die Februa- | 4 
rii inſtantis Anno regni Domini no- [ 
ſtri Georgii nunc Regis magnæ Bri- 
taunia decimo venit coram me W. M. | 
armigero proximo Juſticiar' pacis dicti | 
Domini Regis ad pacem ſuam in ö 
Com prædict conſervand aſſignatꝭ qui - | 
\ dam T. S. de H. in Com pradift 
Fi marius & adtunc & ibidem ſuper 
ſacramentum ſuum dixit & depoſuit 4 
] quod M. M. de H. pradifÞ in Com | 
/ prædict Yeoman primo die Januarii 


pellet 


Guns, 


anno regni dicti Domini Regis nunc 


decimo ſupradic apud H. prædici' in 
Com prædit᷑iꝰ cuſtodivit quoddam tor- 
mentum vocat an Hand-gun & ad- 
tunc & ibidem in tormento praditr 
cum pulvere bombardico & plumbeis 

Anglice Hail-ſhot onerat' illicite 
diſplodebat Anglice did ſhoot contra 
formam ſtatut in hujuſmodi caſu edit 


& provis' codem M. M. nunquam ha- 


bente in jure ſuo proprio aut in 


jure uxoris ſuæ ad uſum ipſius M. M. 


nec aliqua alia perſona five aliquibus 
aliis perſonis haben” vel habenti- 
bus ad uſum ipſius M. M. terras tene- 
menta feoda annuitat* ſeu officia ad 
anuualem valorem Centum librarum 
& quia pradif M. M. exiſte” 
attachiar £ 

coram me prafar” W. M. prox Juſti- 
ciar” pacis per dictum T. S pro offens 
pradif & onerat” cum eadem in for- 
ma prædicta eandem offens' non po- 
tuit dedicere ideo conſideratum eſt per 


me prædictꝰ W. M. proximum Juſticiar 
pacis quod idem M. M. forisfaceret 
& ſolveret ſummam decem librarum 


8 - 85 : 
juxta formam ſtatuti prædict cujus 
quidem ſumma decem librarum me- 
dietas folveretur ad uſum Domini 


Regis & altera medietas inde ſolvere- 
wa tur 


conduc ( AngP brought) 


Guns. 
tur prafat T. S. exiſten primo 
conveiator” (Ang Bringer) dict M. M. 
coram me prafat Juſticiar pacis pro 
offens pradiftF juxta formam ſtatuti 
prædict' & quod idem M. M. com- 
mitteretur ad Gaolam Com præd ibi. 


dem remanere quouſque ſolveret pred” 

ſummam decem librarum ad uſus 
præd' ſecundum formam ſtatut' præ- 
ict. | 


15 | MHamp 
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Hampton⸗Court Chaſe. 


K' NG He, 8. intending to make 
| a Foreſt about his Houſe at 
Hampton-Court, aſſigned and limited 
ſeveral Grounds for that Purpoſe, ex- 
tending over the Lands of ſeveral 
Freeholders and Copyholders within 
the Manors, Townſhips, and Villages 
of Eaſt and Weſt Mulſey, Walton, 
Ether, Maeybridge, and Part of Chob- 
ham; but finding he could not do it, 
(as formerly it had been done) with- 
out the Conſent of the reſpective 
Owners of thoſe Lands; therefore 
by an Indenture bearing Date 1 Oclo- 
ber in the 29th Tear of his Reign, 
and made between him of the one 
Part, and Sir Richard Page, and ſe— 
veral other the Owners of the ſaid 
Lands on the other Part; it was a- 
creed between them, that the Lands 
thus Intended for a Foreſt ſhould be 
called Hamptou-Court Chaſe, but that 
it ſhould have the like Liberties, Ju- 

= 1 riſdictions 


Hampton-Court Chaſe. 


riſdictions and Preeminences, Laws, 
Statutes and Officers, as any other 
Foreſt or Chaſe in the Realm; and 
that all Offences done therein, ſhould 
be puniſhed as if done in any Foreſt 
or Chaſe whatſoever ; and by this 


Indenture the King did covenant 


with the ſaid Owners of the Lands, 
that they might fell and take their 
Woods, Groves and Coppices at Plea- 
ſure, without any View of the Of- 
ficers, and that they might make 
Hedges and Fences about their Corn 
to keep out the Deer; and for a Re- 
compence to them, that the third 
part of the Fee-Farm Rent of every 
Freeholder, ſhould from thenceforth 
be abated, and the Moiety of the 
Fine of every Heir on his Admit- 
tance to a Copyhold, &. which In- 
denture being recited in an Act of 


Parliament made in the ſame Lear, 


it was accordingly enacted. 
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Mares. 


Either Hunting was not ſo much 
in Uſe, or Poachers were not ſo com- 
mon 350 Years ſince, as they are 


now; for the firſt Statute I find made 


to preſerve Hares, was Anno 13 R. 2. 
13 R. 2. by which it was prohibited to any 
6. 13. Layman not having 40 s. per Ann. 
and to a Prieſt not having 10 J. per 
Ann. to kill or deſtroy a Hare, on 
Pain to be impriſoned for a Year if 
they do. 
14 K 15 About 130 Tears afterwards ano- 


E. S. e. 20. ther Statute was made, by which it 


Was enaced, that no Perſon whatſo- 
ever ſhould trace, deftroy, and kill 


any Hare in the Snow, upon Pain of 


forfeiting 65. 8 d. for every Offence ; 
and by. this Statute, the Seffions and 
| Stewards of Leets had Power to en- 
quire of ſuch Offenders, and to aſ- 
feſls the Penalty; which if done at 
the Seſſions, then the King was 
to have it; but if. done in the 


Leet, then it belonged to the Lord: 
thereof. | 


Above 


Dares. 18 IL 
Above 100 Years after the Statute 1 Jac. 1. 

laſt mentioned, another Statute was “ 2 

made, (viz.) that every Perſon con- 

victed upon his own Confeſſion, or 

by the Gath of two Witneſſes before 


two Juſtices, to have taken or killed * 
a Hare, ſhall by the ſaid Juſtices be i 


committed to Priſon without Bail, un- 
leſs he. pay for every Hare 20. im- 
mediately to the Uſe of the Poor 
where the Offence was committed, 
or where he was apprehended ; and 
after the Commitment for one Month, 
F he ſhall. be bound before two Ju- 
ſtices, with two ſufficient Sureties in 


5 20 l. a- piece, with Condition never 
5 to offend in the like Nature again. 
FE And that he who ſells a Hare, or 
| „ buys one to ſell again, ſhall forfeit 


for every Hare 10 5. to be divided be- 
tween the Proſecutor. and. the Poor... 
The Quarter-Seſſions, and two or 
more juſtices out of Seſſions, have 
Power to hear and determine the a- 
ſoreſaid Offences. | 
The next Statute relating to this 4 & 5W 
Z Matter _ made about 80 Years af. ©: gp 
* ter the laſt, (viz.) Anno 4 & 5 N,. e, e. 
by which 9 That 1 
Conſtable, &c. by a Warrant of one | | 
Juſtice, ſearching for and finding a _-m 
| Hare 70 
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* Unleſs 
Perſon 
_ qualified. 
T This 


Months 
after the 
Offer E. 


muſt be 
evithin 3. 


Hare in the Houſe or Outhouſe of 
any ſuſpe&ed Perſon not qualified, 


muſt bring the Offender before a Ju- 


ſtice ; and if he doth not give a ſa- 
tisfactory Account how he came by 
the Hare, or produce the Perſon of 
whom he bought it, or ſome credible 
Perſon to atteſt the Sale thereof, he 
ſhall be convicted by the Juſtice, and 


forfeit not exceeding IOs. nor under 


5 f. for every Hare; one Moiety to 
the Informer, the other to the Poor 
where the Offence was done; to be 
levied by Warrant, Oc. by Diſtreſs 
and Sale; and for want of a Diſtreſs, 
then the Offender ſhall be committed 
to the Houſe of Correction not ex- 
ceeding one Month, nor leſs than ten 
Days, there to be whip'd and kept 
to hard Labour. | 


5 A. e. 14. By the Statute 5 Anna tis enacted, 


That where a Hare is found in the 
Cuſtody of an Alehouſe-keeper, * Car- 


ſent by ſome rier, Chapman, Innkeeper, or Victual- 


ler, or he who ſhall buy, ſell, or offer to 
ſell any Hare, ſhall be brought before 
ſome Juſtice where the Offence was 
committed; and upon View or Oath 
of one Witneſs, he ſhall be f con- 
victed, and forfeit for every Hare 5 J. 
one Half to the Informer, and the 

ther 


Þares. 


other to the Poor of the Pariſh where 
the Offence was done; to be levied 


Warrant of one Juſtice ; and if no 
Diſtreſs can be had, then to be com- 
mitted to the Houſe of Correction 
for three Months for the firſt Offence, 
and four Months for the next. 

By the Statute 9 Ann. ſelling or ex- 
poſing to Sale any Hare by a Perſon 
not qualified in his own Right, For- 


3 


by Diſtreſs and Sale, by Virtue of a 


9 A. e. 2% 


feiture is 5 J. to the Informer and the 


Poor ; the Conviction muſt be upon 
View, or on Oath of two Wit- 


neſſes before one Juſtice, within three 


Months after the Offence done ; the 
Forfeiture is to be levied by Diſtreſs. 
and Sale, Gc. by Virtute of a War- 


rant of one Juſtice ; and if no Di- 


ſtreſs can be had, then to be ſent to- 
the Houſe of Correction for three 
Months, Cc. | 

If a Hare ſhall be found in the 
Shop, Houſe, or Poſſeſſion of a per- 
ſon not qualified in his own Right 
to Kill the Game, the ſame ſhall be 
adjudged an Expoſing to Sale. 

And if any Perſon ſhall take, kill, 
or deſtroy a Hare in the Night- time, 
he ſhall likewiſe for every Offence 
incur the like Forfeitures as aforeſaid, 

| and 


3 


Means, 
Law. Caſes. 


+ moor v. The Chief Juſtice Holt delivered i it 
1 y- for Law in Sutton's Caſe, that where 
3 178. a Man ſtarts a Hare in another Man's 
8 Ground, and kills it there, *tis the 


Child and Hare of the Owner of the Ground, 


Green- 
bill's C. becauſe he had a local Property in 


the Hare ; but if *tis hunted into the 
Ground of another, and killed there, 
in ſuch Caſe 'tis the Hare of the 
Hunter. 

That a Hare is his in whoſe Sn 
it ſits whilſt it remains there, for the 
Reaſon before- mentioned; and if ' tis 
ſtarted in the Ground of the Owner, 
and followed by him in hunting it, 
and killed in the Ground of another, 
*tis ſtill the Hare of the Owner of 
the Ground where it was firſt ſtart- 
ed, becauſe of the freſh Purſuit ; but 


if one ſtarts a Hare in another Man's 


Ground, and hunts and kills it, he is 
ſubject to an Action of. Treſpaſs, tho 
"tis an- Action which is ſeldom brought, 
becauſe *tis a very frivolous Action; 
and for this he cited Mich. 12 H. 8. 
fol. b. but now this Action. is re- 


and to be recovered by - the. ſame 


vived 
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Hare⸗pipes. Yawking. 
vived by a late Statute, which may 


be ſeen under Title Game and Game- 
keeper. 


Hare⸗pipes. 
Hare-pipes kept or uſed by a Per- 


ſon not qualified; the ſame Convic- 


tion and the ſame Forfeiture as for 
keeping a Ferret; which ſee under 
that Title. | 


Hawking. 


Hawking is an Exerciſe or Sport, 


which was in the laſt Age very much 


uled in England, and by ſome Men 
of Quality now ; it was none of the 
Roman Sports, but invented about 
1200 Years ſince, and firſt mentioned 
by Julius Firmicus, who lived about 
the latter End of the 4th Century. 
Iis a Recreation more uſed a- 
mongſt the Turks, than any other People 
in the World; and one Mr. Shirley, an 
Engliſhman, who travelled into Perſia, 
and there married the King's Daugh- 
ter, tells us, that the King and the 
Noblemen took a great Delight in 
training 
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Fuller's 
Worthies, 


P 4. 


Hawking. 


training up Sparrows to fly aſter and 


catch Butterflies, but that they had a 
great many Hawks to purſue other 
Game; that the Greateſt of all were 
in Muſcovy, where they reclaimed 


Eagles to fly at Foxes and Deer; and 


that one of thoſe Eagles were ſent as 
a Preſent to Queen Elizabeth, 
There are ſeveral Books written 
about Hawks, and particularly as 
Bale tells us, that in the Reign of 
H. 6. one Julia Barns wrote three 
Books, one of Hawking, another of 
Hunting, and the Third of Fiſhing ; 
all which Recreations ſhe recommend- 
ed to the Exerciſe of the Gentry in 
England. 5 95 
In former Days the Breed of Hawks 
was more common here than it is 
now ; for Dr. Fuller tells us, that 
King John being at War with Leo- 
line Prince of Wales, Anno 1197. 
took the Biſhop of Bangor Priſoner in 
his own Cathedral, and enjoined him 
to pay 300 Hawks for his Ranſom, 
which he might do at that Time, 
becauſe the Men of Norway (from 


whence we have the beſt Hawks) 


did under Magnus their General poſ- 


ſeſs themſelves of the Ie of Angle- 
ſea ; and there were many Aeries of 


Hawks 


Hawks and Hawking. 187 
Hawks in Pembrokeſpire; but the 
ſame Author mentions it as a Won- 
der, that about 400 Years afterwards pag. 315. 
an Aery of Lanners were found in 
Sherwood Foreſt, which came from 
Saxony; and being old, and not able 
to fly at the Game, met with ſome 
Lannerets there where they bred, 
and proved as excellent Hawks when 
reclaimed, as thoſe which came from 
Germany, 


Yawks and Hawking. 


And certainly this is a very noble 
Recreation, for in former Days ſeve- 
ral Perſons held their Lands by the 
perſonal Service of carrying a Gerfal- 
con every Year before the King, when 
he was pleaſed to recreate himſelf 
with thoſe Sort of Falcons; and par- 
ticularly one * V. H. of Stanton in 
Oxfordſhire, held as much Land there 577 weh 
by this Service, as was worth 4 J. per a , - 
Annum, in the Reign of Ed. 1. in W, Hare- 


* Probably 


. PUitis Coron. Anno 1 3 Ed. 1. Rot. 37. court, in 


evhoſe 


Name Lands have been held there ever ſince the Con- 


queſt, 
So 
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Pawks and Hawking; 


Pl'ito Co- So one Robert de Fort held Lands 


ron' 10 
Ed. 8 


in Cumberland, by keeping the King's 
Aeries of Goſhawks in a certain Place 
in that County ; and the Lord Gre 


of Jilton held the Manor of Ax 
in Bucks, by keeping a Gerfalcon for 


34 Ed. 3. 


C. 22. 


the King; for which Reaſon that Fa- 
mily had for their Badge a Falcon 
ſitting on a Glove. 
A Hawk taken up muſt be deli- 
vered to the Sherift, who after Pro- 
clamation in ſome Market-Town, ſhall 


deliver it (if challenged) to the right 


Owner. 


37 Ed. 3. 


, C. 19. 


Chart. 
Foreſtæ, 
C 14. 


If the Hawk was taken up by a 


mean Man, and not challenged after- 


wards within four Months, the She- 
riff ſhall retain the Hawk, ſatisfy ing 
the Perſon for taking it up; but if 
taken up by a Man of an Eſtate 
who might keep a Hawk, the Sherift 
ſhall reſtore it to him, upon anſwer- 
ing the Charge of keeping the Hawk. 

He who ſteals and carries away 2 
Hawk, not obſerving the aforeſaid 
Statute 34 Ed. 3. ſhall be a Felon. 

By the Charter of the Foreſt, every 
Freeman might have his Aeries of 
Huwks, Eagles and Herons in his 
own Woods in the Foreſt ; and every 

an 


Hawks and Pawking. 189 | 
Man might hawk in his own Grounds 1 
without Licence, unleſs prohibited by 

ſome Act of Parliament; and this he 

might do at his Pleaſure, becauſe tis 

only a Recreation to him. 

My Lord Coke in his 3 Inſt. tells * 3 Inſt, 
us, that the aforeſaid Statute 37 Ed. 97 

3. extends only to long winged Hawks, 

and not to Goſhawks; and that it is 

not material, whether they have Ver- 

vels on, or not, ſo as they are really 
reclaimed ; but before that Statute 

was made, it was Robbery to take 

either a long winged or ſhort winged 

Hawk from the Perch, or from the 

Party ; but it was not Felony to find 

and conceal them, before this Statute. 

He who carries a Hawk of f Eng- 11 H.) 
liſh Breed forfeits it, and none ſhall c. 13. : 
take, kill, or bear away any Goſhawk, i Eyeſe, 
Taſſel, Lanner or Lanneret, or Paul- Goſpawk, 
con, from the Coverts where the Tp My 
uſe to breed, upon Pain of forſeiting en 
10 J. to be divided between the or Faulcon. 
King and the Proſecutor; the Con- 

3 is to be before two Juſtices, | 

C. | 1 
He who brings an Eyeſſe Hawk l 
from beyond Sea, ſhall have a Certi- 14 | 
ficate under the Cuſtomer's Seal where 1 


0 
£ 2 
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190 Hawks and Yawking, ; 
he lands; or if out of Scotland, then |. 
under the Seal of the Lord Warden, 5 
or his Lieutenant, teſtifying that ſhe 
is a Foreign Hawk, or forfeits the 
| Hawk. | 43 
23 Eliz. Hawking in ſtanding Corn, eared 
& 1% or podded, unleſs tis in his own ; and * 
| before tis cocked or ſhocked, forfeits 
| 40 c. to the Owner of the Corn, to 
be recovered in any Court of Re- 
cord; and the Seſſions and Stewards 
| of Leets may hear and determine this 
* 5 Offence; and any juſtice may take 
| | Bond with Sureties for the Appear- 
ance to anſwer it at the Seſſions, if 
the Offence is not before determined 
at the Aſſiſes or Leet. 28 
7 Jac. 1. Any Perſon convicted by his own 
c. 11, Confeſſion, or by the Oath of two 
1 Witneſſes before two Juſtices, to have 
| hawked at, or deſtroyed any Phea- . 
ſant or Partridge, betwixt the firſt 
Day of July and the laſt Day f . 
Augnſt, ſhall be committed for one 
Month without Bail, unleſs he forth- 
with pay to the Uſe of the Poor 
where the Offence was committed, 
| or he apprehended, 40 s. for every 
| Time fo Hawking, and 2o 5s. for e- 
| very Pheaſant or - Partridge ſo de- 
ſtroyed 
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We Hawks and Hawking. 191 
groyed or taken; but this Offence 
muſt be proſecuted within ſix Months 

aſter *tis done, 1 


| i ma Geſer. | 


In Treſpaſs for ſtriking and killing Vincent 
accipitrem ſuum, upon Not guilty v. Piſney. 
pleaded the Plaintiff had a Verdict; Cre. 9988 
but it was moved in Arreſt of Judg- 13. 
ment that the Declaration was ill, 
becauſe the Plaintift did not ſet forth 
what Sort of Hawk it was, (viz.) 
whether a Gojpawk or a Lanner, &c. 
for the Word accipitrem in the De- 
claration is the Genus, and therefore 
the Plaintiff ought to ſhew of what 
Species the Hawk was ; beſides, he 
did not alledge that the Hawk was 
F reclaimed, for it being a Bird of * Tues 
E- Prey, and fere naturæ, no Man can lies for a 
have a Property in it, unleſs it is Hawk re- 
reclaimed ; but adjudged, that the claimed ; 
5 Declaration was good, it being in iy 27 ho 
Treſpaſs, in which a Man may de- Owner 
Clare upon his Poſſeſſion, without may be 
1 ſhe wing what Sort of Hawk it is; loun. 


1 


neither is it necellary in this Action [4 2 
g | . 
do ſhew that the Hawk was reclaim- "hr 


ed, Caſe. 
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ed, as tis in Trover, where the Plain- 
tiff muſt ſhew a Property in the 


Thing he demands; as for Inſtance: 

Liſter v. Traver, Cc. for a Ramiſh Hawk; 
8 upon Not guilty pleaded the Plan- 
"0: Car. tiff had likewiſe a Verdict in this 


O. 
i arch Action ; and it was moved in Ar- 


12. S. C. reſt of judgment that this Declara- 
tion was not good, becauſe the Plain- 
tiff had declared for a Ramiſb Haul, 8 
which is a Hawk living inter Ra- "2 
mos, and by Conſequence feræ na- 
ture; and when it flies away, it 
hath not animum revertendi ; and 


therefore occupants conceditur, which 
is this Defendant's Caſe ; for which 
Reaſon the Plaintiff ſhould bave ſet 


forth in his Declaration that the |. 


Hawk was reclaimed 5 and it was 


adjudged accordivgly, | 


Pays, 


] 
{ 
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. 


takes Notice that divers Artificers, 
Labourers, Servants and Grooms, did 
> uſe to hunt in Parks and Warrens on 
Holidays, when good Chriſtian Peo- 


Days, 
By the Statute 13 R. 2. which 85 phe 
0 7” 


ple were at Church; it was amongſt 


. other Things enacted, That no Per- 


ſon who hath not 40 f. per Annum 


; 9 ſhall keep Hays to deſtroy Deer, on 


Pain of Impriſonment for a Year. 

By another Statute made Anno 22 22 & 23 
Car. 2. tis enacted, That if any C. 2. c. 25. 
Perſon not qualified ſhall keep Hays 
to take Conies, Pheaſant, or Partridge, 
the ſame may be ſeiſed by a Game- h 
keeper, who may enter the * Houſes + p, , 
of ſuſpeted Perſons to ſearch for Marrant 
them; and if found, they may be of ove Fu- 
ſciſed to the Uſe of the Lord of the Ice. 
Manor, or deſtroyed. 


Hays kept by a Perſon not quali- 4 & 5 W. 


fied to kill the Game, and who ſhall c. 23. 
not give the Juſtice a good Account 
how he came by the ſame, or pro— 

duce the Party of whom he bought 

them in ſome convenient Time, or 

ſome credible Perſon to make Oath 

K of 
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Days. 


of the Sale thereof, he ſhall be con- 


victed by the Juſtice, and forfeit not 


under 5 5. nor more than 20 f. one 


| Moiety to the Informer, and the o- 


ther to the Poor of the Pariſh where 


the Hays ſhall be found, to be levied 
by a Warrant of the Juſtice by Di- 


{treſs and Sale ; and for Want of Di- 
ſtreſs, to be ſent to the Houſe of 


Correction not exceeding a Month, 


SA c. 25. 


nor leſs than ten Days, there to be 
whip'd, and kept to hard Labour. 

If any Perſon between the iſt of 
July and 1ſt of September ſhall by 
Hays, Cc. drive and take any Water- 


Fowl in Places of Reſort for wild 


Fowl in the moulting Seaſon ; and 
being convicted thereof by one Ju- 
ſtice where the Offence ſhall be com- 
mitted; and that by the Oath of 
one credible Witneſs, ſhall forfeit 5 5, 


for every Fowl to the Informer and 


the Poor, &c. to be levied by a 
Warrant of that Juſtice before whom 
convicted, and for Want of Diftreſs 
to be ſent to the Houle of Correction 


not exceeding one Month, nor lels 
than fourteen Days, there to be 


whipd and kept to hard Labour ; 
and the Juſtice ſhall cauſe Hays ho 
25 | i 


r 


— 2 


be ſeiſed, and to be deſtroyed imme- 


diately in his Preſence. 


Heath and Yeathicock, | 


In Order to preſerve the Breed of 4 & 5 W. 
Heath-cocks and Heath-colts, no Per- © 23. 
ſon ſhall on Hills, Moors, Heaths, 
Foreſts, or Chaſes, burn any Grigg,. 


Ling, Heath, Furz, Guors or Fern, 


between the 2d of February and the 
24th of June yearly, on Pain to be 


committed to the Houſe of Correc- 


tion not exceeding one Month, nor 
under ten Days, there to be whip'd: 
and kept to hard Labour. 4 


Heath and Heath⸗game. 


Heath-game or Grouſe found in 5 A. c. 14. 
the Cuſtody of an Alehouſe-keeper, 
* Carrier, Chapman, Innkeeper, or « x;,; 
Victualler ; or he who ſhall buy, ſell Mg | 
or offer the ſame to Sale, ſhall be bim by 
brought before ſome Juſtice of Peace ſome Per- 
where the Offence was done; and Jen 4*4%- 
upon View or Oath of one Witneſs 28 
before one Juſtice, within three Months 

K 2 after 
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Heath and Heath⸗game. 
aſter the ſaid Offence, ſhall be con- 
victed, and forfeit for every Heath- 
game 5 /, one Half to the Informer, 
and the other to the Poor of the 
. Pariſh where the Offence was done, 
to be levied by Diſtreſs and Sale, &+c, 
by Virtue of the Warrant of one 
"Juſtice ; and if no Diſtreſs can be 
Had, then to be ſent to the Houſe of 
Correction for three Months for the 
firſt Offence, and four Months for the 
next. | 
He who ſhall deſtroy, ſell, or buy 
any Heath-game, and within three 
Months afterwards diſcover any Ale- 
houſe-keeper, Carrier, Chapman, Inn- 
keeper or Victualler, ſo as he ſhall 
be convicted of this Offence ; ſuch 
Diſcoverer ſhall be diſcharged of the 
Penalty, and have the Benefit of the 
Informer. 
Cuttipg Heath in Order to burn 
it into Aſhes, or he who ſhall burn it 
into Aſhes upon the Ground, in the 
| Foreſt of Sherwood, or on any Waſte 
or Land in the County of Nott:ng- 
ham, without Licence from the Own- 
er of the Soil, forfeits 1o 5. and the 
Perſon buying the Aſhes forfeits like- 
wiſe IO 5, for every Peck, one Moiety 


0 


Heath and peath⸗ game. 


to the Poor, and the other to the 
Informer; and the Officers of the 


Foreſt, at the Owners of the Lands 


where the Offence was committed, 
may take away. to their own Uſe, 
the Inſtruments uſed to the Purpoſes 
aforeſaid ; the Party being convicted 
before one Juſtice upon Oath, and 
not paying the Penalties, ſhall be ſent 
to the Houle. of Correckion for a 
Month, ( unleſs the Penalties are 


ſooner paid) and kept to hard La- 


bour. 
Burning Heath in Porelly is a very 


old Offence ; for I find that the In- 


habitants of that Part of Surrey, 
which is within Windſor Foreſt, were 
fined 100 J. in the Reign of Hen. 2. 
for burning Heath in that Foreſt, 
becauſe ſuch Burning deſtroyed the 
Deer. 


By the Statute 9 7 "tis. enacted, AC, 


Thar he who killeth or expoſeth a 
Heath-game to Sale, not qua'ified in 
his own Right, ſhall forfeit. 'S 1. 


one Moiety to the Poor, the other 
to the Informer; the Conviction 


mult be upon View, or on the Oath 


of one Witneſs before one Juſtice 
within three Months after the Of- 
fence, c. the Forfeiture is to be 

* levied 


5 


(2? $ 
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Heath and Heath⸗game. 
aſter the ſaid Offence, ſhall be con- 
victed, and forfeit for every Heath- 
game 5 J. one Half to the Informer, 
and the other to the Poor of the 
. Pariſh where the Offence was done, 
to be levied by Diſtreſs and Sale, &c, 
by Virtue of the Warrant of one 
-Juſtice ; and if no Diſtreſs can be 
Had, then to be ſent to the Houſe of 
Correction for three Months for the 
firſt Offence, and four Months for the 
next. 

He who ſhall deſtroy, ſell, or buy 
any Heath-game, and within three 
Months afterwards diſcover any Ale- 
houſe-keeper, Carrier, Chapman, Inn- 
keeper or Victualler, ſo as he ſhall 
be convicted of this Offence ; ſuch 
Diſcoverer ſhall be diſcharged of rhe 
Penalty, and have the Benefit of the 
Informer. 

Cutting Heath in Order to "han 
it into Aſhes, or he who ſhall burn it 
into Aſhes upon the Ground, in the 
| Foreſt of Sherwood, or on any Waſte 
or Land in the County of Notting- 
ham, without Licence ſrom the Own- 
er of the Soil, forfeits 1o s. and the 
Perſon buying the Aſhes forfeits like- 
wile 10 5, for every Peck, one Moiety 


0 


Heath and Yeath-game, 297 
b do the Door, and the other to the 
Informer; and the Officers of the 
Foreſt, and the Owners of the Lands 
where the Offence was committed, 
may take away, to their own Uſe, 
the Inſtruments uſed to the Purpoſes 
aforeſaid; the Party being convicted 
before one Juſtice upon Oath, and 

not paying the Penaltics, ſhall be ſent 
5 to the Houſe of Correction for a 
Month, ( unleſs the Penalties are 

; } ſooner paid) and kept to hard La- 
= bour. 
5 Burning Heath in Foreſts is a very 
old Offence; for I find that the In- 
1 habitants of that Part of Surrey, 
i which is within Windſor Foreſt, were 

C 
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fined 100 J. in the Reign of Hen. 2. 
for burning Heath in that Foreſt, 

becauſe ſuch Burning deſtroyed the 
8 


By the Statute 9 1 tis enacted, a 
X That be who killeth or expoſeth a 
15 Heat game to Sale, not qua iſied in 


his own Right, ſhall forfeit 5 J. 
one Moiety to the Poor, the LAS 
A to the Informer; the ConviRion 
- mult be upon View, or on the Oath 
* of one Witneſs before one juſtice 
within three Months after the 'Of- 
fence, Cc. the Forfeiture is to be 
K 3 -." levied 
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might e⸗ examine 0 


Heron. 


levied by Virtue of a Warrant of 

one juſſice by Diſtreſs and Sale; and 
if no Ditrcſs can be had, then to 
be ſent to the Houle of Correction 
ſor three Months. 


And if any Heath- game ſhall be 


found in the Shop, Houſe, or Poſſeſ- 
ſion of a Perſon not qualified as 
aforeſaid ; the ſime ſhall be adjudged 
an Expoſing to Sale. N 
If any Perſon ſhall take, kill, or 
deſtroy any Heath-game in the Night, 
he ſhall likewiſe for every Offence 
incur the like Forfeiture as aforeſaid, 
and to be recovered in the ſame 
Manner. 


About two hundred Years fince, a 
Statute was made, that none ſhould 
take an old Heron, though on his 


own Grounds, on Pain of forfeiting 


6 s. 8 d. nor a young Heron on Pain 
of 18 s. for which Forfeiture any 
Perſon might ſue by Action of Debt, 
or otherwiſe. 
And any two daes, in Seſſions 

nders of, this Na- 


ture, 


Deron, 199 


ture, and commit them to Prifon upon 


Conviction, till they had ſatisfied the 


Forfeiture, of which the two Juſtices 


were to have the tenth Part. 


Every ' Perſon convicted upon his 1 Jac. . 
own Confeſſion, or on the Oath of 
two Witneſſes before two Juſtices, to 
have killed or taken a Heron, ſhall. 


be committed to Priſon by the ſaid 


Juſtices, without Bail, unleſs he imme 


diately pay to the Uſe of the Poor 


where the Offence was done, or 


where he was apprehended, 20 s. for 


every Heron fo killed or deſtroyed ; 


and after he hath been committed for 


one Month, he ſhall be bound before 
two Juſtices, with two ſufficient 


Sureties in 20 l. a-piece, with a Con- 


dition never to offend in the like 
Nature again. 


Herrings. See Fich. 


K 4 Hunt- 


200 


Hunting. 


This is an Exerciſe very much com- 
mended by learned Men in all Ages; 
of which I ſhall give a few Inſtances. 
In Cy- U. * Xenophon that great Philoſo- 
ropædia. pher and Hiſtorian, who was com- 

monly called the Grecian Bee, tells 

us, that Hunting. is the Gift of the 

Plato 7. Gods, and after him + Plato the 
de Legi- Chief of the Academicks was of the 
bus. ſame Opinion; and becauſe he would 
make the moſt of this noble Exerciſe, 

he divided it into three Parts; (1.) 

by Land, which is hunting the Hare; 

by Water, for he tells us Fiſhing is a 


Sort of Hunting in that Element; 
and laſtly by Fowling, which he calls 


Hunting in the Air. 
Maximus Tyrius a platonick Phi- 
loſopher, who lived in the 2d Cen- 
tury commended Hunting, becauſe it 
* Ecclus. kept Men in Health, which the * 
30, 15- wiſe Man tells us, is above all Gold 
and Treaſure, Abſque te nemo beatus ; 
Epiſt. and + Langius the learned Canon of 
59. Lib. 2. Leige, who lived in the 15th Centu- 
ry, was of the ſame Opinion, kan 
that 
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Hunting: orgs. HON 
that *tis a \ princely Sport, as well for 
Health as Pleaſure ; in which moſt 
of the Nobility in Europe, and in all 
the World are delighted. 

In the next Century Paulus Jo- 
vius, that famous Hiſtorian, in his 
Deſcription of Britain, calls Hunt- 
ing the Exerciſe of Noblemen, in 
which they took ſo much Delight, 
that they ſpent moſt of their Time 
in the“ Country, as if they had no * Nobili- 


other Way to prove themſe!ves Gen- tas fere 
tlemen; and laſtly our famous + Chi- Imnes ta- 


rographer calls Hunting 'and Hawking, 200 


urbes, & 

{fo much uſed here, Hilar ES Venandi liberiori 
labores. | cælo gua- 
| det, gene- 


riſque dignitatem una maxime venatione & faulco- 
num 9 tuetur. Camden in Staffordſhire. 


Upon the whole Matter, Hunting 
is an Exerciſe which requires Fleet- 
neſs, Scent and Strength in the Dogs; 


the Fleet Hounds are called in Latin 


Petronii ; and Dr. Fuller tells us, D., Ful- 


that in his Time a Dutchman came ler's Wor- 


hither ; and though a Man of the thics, p. 
Gown, and in publick Bufineſs, yet 150. 


he diverted himſelf a whole Seaſonn 


in hunting in Lincoluſbire, and was fo 
wel pleaſed with the Sport, that the 


Ky. Time 


202 Hunting. = 
Time ſoon paſſed away: He tells us, b 
that petrunculi illi qui veſtigiis eorum : 
non minus celeriter quam ſagaciter 
inſtant haud facile trihorio minus le- 
Porem aliquam defatigant ut in Lin- 
colnienſi montium aquijugi trattu ali- 

quoties ipſe Vidi. 


Sed premit inventas non inventura 
latentes © 

Wa feras, que Petroniis bene gloria 

3 cConſtat. 
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*Tis a Recreation and Pleaſure, which 
is common for any Man to uſe in his 
own Grounds, unleſs reſtrained by ſome 
particular Law, of which the firſt is, 
* 1 H, J. (viz.) * That he Who hunts in a 75 
2. J. Foreſt, Park, or Warren in the Nights 25 
| time, Or diſeuiſed in the Day- tine 
with Viſards, ſhall by Warrant, GC. 
be brought before:a - Juſtice of Peace 
to be examined; and if he conceals 5 
the Fact, and 'tis afterwards proved 
vpon him, tis Felony ; but if con- =: 
ſels it, then 'tis only finable at the Fg. 
Seſſions; and Reſcuing the Execution 
of ſuch a Warrant is Felony. _— 
+ 3 Ing. - My F. Lord. Goke, in his Comment 
106. on this Statute, tells us, that tis a ge- 
| neral Law, and endend to all ber- 2 
3 | lons, a 
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Hunting. 203 


ſons, as well to Women as to Men; 


(but we do not often meet with 


Women Hunters, though Diana is 
the Goddeſs of hunting) and that to 


hunt diſguiſed in the Day-time, is e- 


qually puniſhable as hunting in the 
Night, becauſe the Offender cannot 


be known ; but this Statute doth not 
extend to hunting in Chaſes, becauſe 


they are not named therein, nor to 


Foreſts, Parks, or Marrens, which 


are not really fo, but only ſo re- 
puted. | | . 

The fame great Lawyer treating of 4 Inft, 
the Foreſt Law, was of Opinion, 308. 
that ſpiritual Perſons are prohibited 
by the Canon Law to hunt, for which 
he cites Lindwood de clerico venatore. 

*Tis true by the Laws of King Ed- 
gar, Anno 959. whom the Monks 
extol ſo much for his Religion, a Prieſt 


muſt not hunt, hawk, or * drink Drinting 


too much, but mind his Study, as be- o much 

comes a Man of that Order; yet by *** .._ 
| | 5 brought in 

the Common Law, they may hunt by the 


Danes ; 


and it ſeems by this Probibition, that the Prieſts in thoſe 


Days were gmlty of this Vice ; and therefore, that it 
might be totally ſuppreſſed, this King cauſed a Mark to 
be mads in all drinking Pots, and a Penalty for drin k- 
ing above the Mark, Ry | 


for 
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and Duty. 


23 Eliz. 
cap. 10. 


Hunting. 
for their Recreation, in Order to make 
them fitter ro perſorm their Office 


1 ee Ms 
By the Statute 23 Eliz. Hunting is 
prohibited in ſtanding Corn, eared 


or podded, unleſs in the Grounds of 


the Hunter, nor till the Corn is 
ſhock'd or cock'd, on Pain of forfeit- 


ing 49. to the Owner of the Corn, 


to be recovered at the Seſſions or 


Leet; and any Juſtice may take a 


Recognizance with Sureties, for the 
Appearance of the Offender at the 
next Seſſions, if the Matter is not de- 


termined before, either at the Aſſizes 


Bennet a 
Talbot. 
1 Salk, 


212. 


or the Leet. | 
Law Caſes. 


J. Treſpaſs for entring his -Cloſe, 
and treading down his Graſs and 
Corn, and hunting there, the Defen- 
dant being an inferior Tradeſman, 
(viz.) a Clothier; and the. Plaintiff 
concluded his Declaration contra pa- 
cem, &c. & contra formam ſtatuti 
inde edit” & provis? ; upon Not guil- 


ty pleaded the Plaintift had a Ver- 


dict, and it was moved in Arreſt of 
Judgment, that the Words contra for- 
mam ſtatuti go to the whole Decla- 

| ration 
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Hunting. 
ration, whereas the Entring his Cloſe, 
and treading down his Graſs and 


. Corn, are not contrary to any Statute, 


but only the Hunting ; and when 
that is done by an inferior Tradeſmen, 
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the Statute 4 0 5 Wall. encreaſes the 4 & 5 W. 


Forfeiture to 5 J. or to any other Sum c. 23. 


not exceeding 20 5. and beſides, it 


gives the Party grie ved an Action of 
\Treſpaſs, in which he ſhall recover 


his Damages and full Coſts ; but ad- 
judged, that where a Statute encreaſes 
the Penalty, or deprives a Man of 


that Liberty, which he had by the 


Common Law, if the Plaintift will 


declare upon ſuch a Statute, he muſt 


| bring his Caſe within it, and then 


conclude contra formam fatuti ; z Other- 
wiſe his Declaration will be ll, and 


49. 
* Penhallow was indifed upon the Statute 5 & 6 Ed. 6. 
for drawing his Dagger in the Church at B. againſt T. S. 
bat did not. ſet forth that it was with an Intent to 
ſtrike him, (% did not bring the Fact within the Sta- 
tute) and for that Reaſon it was held void in all; and 
baving concluded this Indiftment contra formam fta- 
tuti, it could not be good for an Aſſault, (which is an 
Offence at Common Law) becauſe it plainly appeared to 


be an * on this Statute, 


the 


this was * Penhallo's Caſe ; but where nk 231. 
8 there is no Statute in the Caſe, if 4 Leon. 


8. C. 


14 
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103. 


Monkton 


v. Paſhley 


2 Salk. 
638. 


Hunting. 


the Plaintiff conclude contra formam 


fatuti, it ſhall not make his Declara- 
* 1 Vent, tion ill; for tis only Surpluſage, and 


that was * Ward's Caſe. 

*Tis true in the principal Caſe, 
Hunting is only within the Statute ; 
and though in a grammatical Con- 
ſtruction, the Words contra form am 
ſtatuti will go to the .other Treſ- 
paſſes, which are nat prohibited by 
any Statute; yet in a legal Conſtruc- 
tion, thoſe Words ſhall be applied 
only to Hunting, which was really 
within the Statute; and as to the 
reſt, they ſhall be rejected as Surply- 
ſage. 

"Treſpaſs for breaking his PO Plain- 
tiff's) Cloſe, and entring and hunt- 
ing there on ſuch a Day, continuando 
the Treſpaſs as to the Hunting at 


divers Days and Times, from the Day 


of the Treſpaſs, Cc. to ſuch a Dos; ; 
the Deſendant pleaded Not guilty, 
upon which they were at Iſſue, and 


the Plaintiff had a Verdict; it was 


moved in Arreſt of Judgment, that 


Hunting is a Recreation which could 
not be laid with a Continuando, be- 
cauſe both Men and Dogs muſt have 
ſome Reſt from that Sport ; *tis true, 

there 
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Hunting. 

there are ſeveral Facts which are per- 
manent in their Nature, and thoſe 
properly lie in Continuance; but there 
are other Treſpaſſes which terminate 
in themſelves, and cannot be con- 
tinued, as killing a Maſtiff, &c. but 
adjudged, that Hunting is not an Act 
which terminates in it ſelf, and there- 
fore it may be laid with a Continu- 
ando at divers Days and Times, be- 
n a Day and ſuch a Day, 

. | 2 


Jnferio | 
| pPꝛentice. 


Df 


radeſman, See Ap- 
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Of a Juſtice in Ep2e, and 
of the Court of Jultice- 
Seat in the Fozeſt, 


TUſtice of the Foreſt, who is like- 
wiſe called Chief Juſtice in Eyre, 
is a Lord by his Office, who hath an 
abſolute Authority to hear and deter- 
mine all Offences committed againſt 
the Vert aud Veniſon, and generally 
againſt all the Laws of the Foreſt; 
and by the Statute 32 H 8. he may, 
by a Writing under the Seal of his 
Office, make as many Deputies as he 
will; and the Perſons ſo deputed, 
ſhall have the like Authority as he 
himſelf. | . 
There are two of theſe Chief Ju- 
ſtices, and no more in England; one | 
whereof hath Juriſdiction over all the 
Foreſts on this Side Trent, and the | 
dther over all Foreſts beyend Trent. - 
The chiefeſt Point of their Juriſ- 


dition conſiſts in 16 Articles of the 
Charter, called Charta de Foreſta, Anno 


9 Hl. 3. and the Court where the © 
3 Chief 


| Juſtice in Epꝛe, &c. 209 
Chief Juſtice in Eyre fits to exerciſe _ 
this Juriſdiction, is called the Juſtice- 

Seat of the Foreſt, held once in three 

| Years, and not oftner, which Court 

may be kept at any Place out of the 

T Foreſt ; and when 'tis held, the King 

|| ulually appoints ſome of the Judges 4 15, 

2 to be Aff>ciates to the Chief Juſtice 315. 

* in Eyre, who with them determines 

omnia placita, &c. Foreſtæ, and theſe 

are called capitales Juſticiarii Foreſtæ, 

and they are Capitales in reſpect of 

N the Verderors and others, who have 
3 judicial Places, but inferior to them. 


2 aum 
W 
e e 9 


Ay 


y L *Tis true, that by the Charter of the 
HY Foreſt *tis provided, that the Attach- 
Y ments for Pleas, as well for green Hue 
. as Hunting, ſhall be preſented by the 


4 | Forelters to the Verderors; and being 
3 1 . 
: enrolled by them, and encloſed under 
their Seals, they muſt be preſented to 
the Chief Juſtices of the Foreſt ; but 
tis to be obſerved, that there is but 
ne one Chief Juſtice of the Foreſts on 
8 iy this Side Trent, and he is ſtiled Juſti- 
ciarius itinerans Foreſtarum, &c. ci- 
10 8 tra Trentam ; avd there is another 
"of = Chief Juſtice who is ſtiled Juſticia- 
hong — rius itinerans omnium foreſtarum, Cc. 
m0 © whra Trentam ; ſo that there are but 
he W_ 2 es Aa 


2 10 


Juſtice in Epe, &c. 


two Chief Juſtices: of the ' Foreſts in 


England. 
Before the Making this Charter of 


the Foreſt, the [Inhabitants of the 


County who did not dwell in the 
Foreſt, but Who had Lands or 'Tene- 
ments within the Boundaries thereof, 
and thoſe who claimed any Liberties, 
Franchiſes, or ſree Cuſtoms therein, 
were bound to appear before the Chizf 
Fuſtice in Eyre, and his Aſſociates at 


this Court, upon la general Summons 


for that Purpoſe, Which was only a 
Precept directed by the Chief Fu- 
ſtice, to the Sheriff of the County 
where the Foreſt was, commanding 
him to ſummon the Lords Spiritual 
and Temporal, and the Knights of 


the Shire, and the Tenants and Free- 


holders, Cc. and that he (the She- 
rift-) ſhould make Proclamation thro' 
the Body of the County, both in 
Fairs and Markets, and all other pub- 
lick Places, that all Perſons claiming 
any: Liberties within the Foreſt, ſhould 
appear at the Court there on a cer- 
tain Day, to ſhew what Manner of 
Liberties they claimed. 

But it being very inconvenient, for 
thoſe who lived in remote Places gh 
the 
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Juſtite in Eyꝛe, &c. 
the Foreſt, to appear, Cc. opon ſuch 


a general Summons; therefore it was 
ordained by this * Charter, that thoſe * Ch. 2. 


who dweit out of the Foreſt, from 
thenceforth ſhould not come thither 
upon a common Summons, unleſs 
they were impleaded, or were Sure- 


ties for ſome other Perſon, who had 


been attached for ſome Offence a- 
eainſt the Laws of the Foreſt. | 

But the chief Reaſon of making 
thele Articles was, that King Hen. 2. 
having converted the Lands and 
Woods of ſeveral of his Subjects into 


Foreſts, to which Lands, Cc. he had 


no Manner of Right, and the ſame 
being afterwards diſafforeſted, and re- 
ſtored to the right Owners, or their 
Heirs; therefore it was provided by 
this Charter, that ſuch Owners who 
formerly lived in the Foreſt, might 
not appear at the Court of Juſtice- 
Seat, When their Lands were no lon- 
ger any Part of the Foreſt ; but that 
all other Perſons, who had any thing 
to do therein, as well ſpiritual as tem- 
poral, were bound to appear at this 
Court upon à general Summons; and 
the Abbot of Weſtminſter, and one 
Jeffery Lucy a great Lord in that 

| | Reign, 


— — —— — — — 


— — * * " 
CLONED — Dp ems a — 


212 


Juſtice in Epꝛe, &c. 


Reign, were fined for not appearing 
upon ſuch Summons. 

This Fuſtice-Seat, or Court of the 
Chief Juſtice in Eyre, is a Court of 
Record ; and the Chief Fuſtice hath 
a local Authority either by himſelf or 


his Deputy, to hear and determine all 


Pleas and Cauſes ariſing within Fo- 


Teſts, Parks, and Warrens within the 


Foreſt, and all Claims of Liberties, 
Pranchiſes, and Privileges therein, ſuch 
as to have Parks or Marrens, there 


to be quit of Aſjarts and Purpreſtures, 


the Privilege of cutting down his own 
Wood, without View of the Foreſter ; 


and all Claims of Leets, Hundreds, 
Felon's Goods, Waifs, Eſtrays, Fugi- 
tives, Gc. the Privilege of killing 
| Haves, and other Beaſts of Chaſe in 


the Foreſt, to have Woods infra me- 


tas foreſtæ, but to be out of the Ju- | 


riſdiction thereof. 

This Court may be proclaimed to 
be held within the Foreſt on ſuch a 
Day, and at leaſt forty Days before 
the Sitting thereof, tis uſual to ſend 
out two Writs of Summons, one di- 
rected to the Sheriff of the County 
as before-mentioned, and the other 


directed Cuſtodi foreſts Domini Regis, 


Ce. 


Juſltice in Epze, &c. 


c. vel ejus locum tenenti in em, 
c which laſt Writ conſiſts of two 
Parts, firſt to ſummon all the Ofi- 


cers of the Foreſt, and that they 


bring with them all the Records, &c. 


and ſecondly, all Perſons who claim 


any Liberties or Franchiſes within the 
Foreſt, and to ſhew by what Autho- 
rity they claim the ſame. _ 

After the Court is fate, the Chief 
Juſtice may adjourn it to any Place 
within the County, and he may like- 
wiſe take Recognizances any where ; 
and a Preſentment or an Indi&ment 
found by the Jury (but not in the 
Swainmote) may be traverſed, be- 
cauſe only found by one Jury. 

The Proceedings are de hora in ho- 


ram, and the Defendant may plead 


inſtauter; and if an grroneous Judg- 
ment ſhould be given, the Record 
may be removed into B. R. by Writ 
of Error, which Court is 144 all 
Eyres. 


Leap. 
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H who keeps a Leap, Piche, or 
1 other Engine to catch Fiſh, may 
be convicted, and forfeits as in Title: 


Nets, (viz.) being found upen a 
Search-Warrant in the Poſſeſſion or 
Houſes of Perſons prohibited ' and 


ſuſpected, ſhall be ſeiſed and kept to 
the Uſe of the Seiſor, or be de- 


ſtroyed. 
Licence. 


Licences are of two Sorts, (viz;) a 
Licence of Profit, and a Licence of 
Pleaſure ; he who hath the one may 
juſtify for himſelf and his Servants, 
but he who hath the other can only 
juſtify for himſelf ; therefore where a 
Licence was given to the Maſter to 
hunt in a Park, Oc. the Servant can- 
not juſtify the Hunting there, though 
by his Maſter's Command ; becauſe a 
Licence only to hunt is a Thing of 
Pleaſure, and perſonal to him who 

a hath 
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Licence. Ling. 215 
hath it, ſtrictly extending to him and 
to no other, and therefore cannot be 
* communicated to another; but a * 253 
Licence to hunt, kill and carry off a 25 bay 
Deer, is a Licence of Profit, and in ; ors 
ſuch Caſe the Maſter may bring his 210. 
Servants or others to hunt, Cc. and 
he to whom a Licence is given muſt 
take Care not to abuſe it, or to ex- 
ceed his Authority; for if. he doth, 
he will be a Treſpaſler ab initio, and 
| Thall be puniſhed as if he never had 
= a Licence. 


Ling. 


a 1 I 1 _ PI 
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He who burns Ling between the 4 & 5 W. 
2d of February and the 24th Day of e. 23. j 
June in any Year, on Hills, Moors, i 
Heaths, Foreſts, Chaſes or waſte: 
Sen ſhall be ſent to the Houſe 
of Correction not exceeding one 
Month, nor under ten Days, there 
to be whip'd and kept to bard La- 
bour. 

No Perſon ſhall cut Ling in ordes 5 A. c. 143 
to burn it, or ſhall burn the ſame- 
into Aſhes upon the Ground in the 
Foreſt of Sherwood, or on any waſte 
Land in the County of Nottingham, 

without 
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LTLowbels. 
without Licence from the Owner of 
the Soil, under the Penalty of 10 5. 
one Moiety to the Poor, and the o- 
ther to the Informer; the Conviction 
muſt be upon Oath of one Witneſs 


before one ſuſtice; and not paying the 


Penalty, ſhall be ſent to the Houſe 


of Correction for a Month, and kept 


to hard Labour, unleſs the Penalty 
is ſooner paid. 


Lowbels. 


Lou in Saxon ſignifies a Flame of 
Fire, and Lowbellers are ſuch who go 
in the Night with a Bell and a Light; 
at the Sight whereof Larks and other 
Birds which ſit on the Ground are 
ſtupified, and ſo eaſily covered. with 
a Net, and taken. 1 

By the Statute. 23 Eli. tis prohi- 
bited to kill or take any Pheaſant 
or Partridge, with any Net or En- 
gine in the Night-time, on Pain to 
forfeit for every Pheaſant 20 5. and 
for every Partridge 10 s. which if not 
paid within ten Days after Convic- 
tion, the Party ſhall be Ts. a 
for a Month without Bail, and 
Bond with good Sureties before . 


Ju- 
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Jaſtice, - not to offend in the like 
Kind for two Years after the Date 
thereof. 
The Forfeiture ſhall be recovered 

in any Court of Record, and divided 
between the Lord of the Liberty 
where the Offence was committed, 

and the Proſecutor '; but if the Lord 

will diſpence with his Part, then the 
Poor of the Pariſh ſhall have it, to be 
recovered by the Church-wardens. 

Juſtices of Aſſize, Seſſions, and 

: Stewards of Leets, have Power to 
' hear and determine this Offence; and 
one Juſtice may examine the Offen- 

der, and bind him over with. Sureties 
to appear at the next Quarter-Seſſions, 
il it be not ſooner determined, either 

at the Aſſizes or Leet. 
| Lowbels may be ſeiſed by any 22 & 25 
 Game-keeper, if kept by a Perſon Car. 2. 
not qualified to Kill the Game, and © 25. 
he (the Game-keeper) by Virtue of 
a Warrant from a Juſtice, may enter 
the Houſes of Perſons ſuſpected to 
keep Lowbe's; and if found upon 
Searching, they may be ſeiſed to the 
Lord of the Mader, or deſtroyed. 
5 If any Perſon not qualified by Law 4 & 5 W. 
f ſhall keep or uſe any Lowbel, or other c. 23. 
Inltruments for defroying the Game, 

4 ' and 


_Arar to won? 


<> — — 


—— 
3 E 


— Son 
— Ie; — 


Lowbels, Lurcher. 


and ſhall not give a good Account to 


2 Juſtice, &c. how he came thereby, 


nor produce the Party in ſome con- 
venient Time of whom he bought it, 
or ſome credible Perſon to make Oath 
of the Sale thereof, he ſhall be con- 
victed of the ſaid Offence by the 
Jaſtice, &c. and forfeit for every 
Lowbel any Sum not under 5 s. or 
above 20s, one Moiety to the Infor- 
mer, and the other to the Poor of 
the Pariſh where the Offence was 


done, to be levied by Warrant, c. 
by Diſtreſs and Sale of his Goods; 


and for Want of Diſtreſs ſhall be 
committed to the Houſe of Correction 
for any Time not exceeding one 
Month, nor lefs than ten Days, there 


to be whip'd and kept to hard La- 


bour, 
Lurcher. 


6 A. c. 14. A Lurcher kept or uſed by a Per- 


ſon not qualified; and being thereof 
convicted before one Juſtice where 
the Offence was committed, ſhall for- 
feit 5 J. to be divided between the 


Informer and the Poor, &c. as in Ti- 


tle Nets, which ſee, 


Moot. 


„ 


mitted ; and upon View or Oath, be- qualified. 


the firſt Offence, and four Months for en 


Mooz. 


A /FOOR found in the Poſſeſſion , a. c. 14. 
VI of any Alebouſe-keeper, * Car- * Unleſs 
rier, Chapman, Higher, Inn-keeper, or ſuch Game 
Victualler, ſhall be carried before rt pr 
Juſtice where the Offence was com- Perf; 1 
ing convicted within three Months 

aſter the Offence, ſhall forfeit for eve- 

ry Moor 5 J. half to the Informer, 

and half to the Poor where the Of- 

fence was done, to be levied by f + Of the 
Warrant, Cc. by Diſtreſs and Sale, Fuſtice 
Cc. and for Want of Diſtreſs to be before 
committed to the Houſe of Correction whor: be 
for three Months without Bail for , con- 


every other Offence. 
Deftroying, ſelling, or buying any 
Moor, and within three Months ma- 
king a Diſcovery of any Higler, Chap- 
man, Cc. who hath bought, ſold, or 
offered to Sale, or had the ſame in 
his Poſleſſion ; ſo as One be convicted 
e 9 0 


* of the ſaid Offence, ſuch Diſcoveren 
I ſhall be diſcharged of the Penalties, |. 
and receive the ſame Benefit for the 

| Diſcovery, as any other Informer. 

$18 5A. e. 20, Killing or Expoſing a Moor to Sale 

[ | by a Perſon not qualified in his own 
Right, forfeits 5 /. for every Moor, 
half to the Informer, and half to the 
Poor, to be levied by | Diſtreſs, by 
Warrant of the Juſtice before whom 
the Offender was convicted; and for 
Want of Diſtreſs, to be committetl to 
the Houſe of Correction for the firſt 
Offence for three Months, without 
Bail, and for every other Offence : 
four Months; the Conviction" muſt | 
be within three Months after the Of- ö 
fence done. 


| Nets, 


Nets, 


H E firſt Statute made concern- 
| ing Nets was Anno 13 R. 2. by 13 R. 2. 
which Laymen not having 40 s. per © 13. 
Annum, nor Prieſts not | having 10 /. 
per Ann. are prohibited to keep Nets, 
or other Engines to deſtroy Deer. 
Every Meſb of a Net or Trammel 1 Eliz. 
to catch Fiſh muſt be two Inches and c. 1). made 
an Half broad; and Nets to take C. 
Smelts, Gudgeons, Eels or Loches, 2 J 955 
muſt be uſed as heretofore; fo as 
they do not take or deſtroy any o- 
ther:FER.) 
E- The Forfeiture for every Offence 
1 is 20 5. and the Fiſh ſo wrongfully 
taken, and the Net fo wrongfully 
5 uſed; and all Perſons having juriſ- 
38 diction of Conſervancy on Streams of 
E Waters, and Lords of Leets have 
Power, upon the Oath of twelve 
Men, to hear and determine this Of- 
fence, and ſhall have the Forfeitures 
which acrew thereon. ; and upon De- 
fault of preſenting it at the Leet for 
one Year, the Judge of Aſſize in the 
beg: ELD . 3 Cir- 
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2 hits. 


Circuit or the Seſſions ſhall deter- 
mine It. . 5 

And the Steward of the Leet ſhall 
give this Statute in Charge to the 
Jury, or forfeit 40 5. to be divided 
between the Crown and the Proſe- 

emo. ES | 

This Act doth not extend to the 
_ Fiſhing in the Rivers Tweed, Uske, 

We, or to other Waters let to Farm 

by the Crown, fo that the Spawn of 

Fiſh is not wilfully deſtroyed; but 

tis prohibited to take Salmon and 

Trouts out of Seafon, and the one 

ſhorter than 16 Inches, and the o- 

ther ſhorter than 8 Inches, or Pikes 
ſhorter than 10 Inches, or Barbels 

ſhorter then 12 In che. 

x Jac. 1. Every Perſon convicted by his own 
c. 23. Confeſſion, or Oath of two Witneſſes 
before two Jultices, to keep a Net to 

kill Deer, Hare, Pheaſant, or Par- 
tridge, ſhall be committed for a Month 
without Bail, unleſs he immediately 

* The Seſ- pay to the Uſe of the Poor where 
Fons or two the * Offence was committed, or 


Fuſtices where he was apprehended, 40 5. for 


fon 17 = every Net ; but if he bath an Inhe- 


bear and Fitance of 10 J. per Ann. or a Leaſe 


determine for Life of 30 J. per Annum or be 


_ Of- worth 200 J. Goods, or is the Son of a 
ect. 1 


Lord, 


6 
. 
* * 8 


the Spawn of young Fry of poor 


Came; ſuch Nets being kept by Per- 


Seller thereof, or Owner or Occupier 
of any River of Fiſhery; and that 


Nets. 223 

Lord, or Knight, or Heir apparent of 
Eſquire, then he ſhall be excuſed. | 
Any Perſon ſuſpected to have Nets , Jae. 1. 
to take Partridge or Pheaſants, his cap. 11. 
Houſe may be ſearched by the Con- made per- 
ſtable, &c. by a Warrant of two Ju- 8 by 
ſtices; and if ſound upon ſuch Search, 11. 


ſhall be cut to Pieces, as forfeited to — 
the Officer, who ſhall find the Net. 


None ſhall lay Nets in or near any 15 Car. 2. 


Harbour in Newfoundland, - to take © 16. 


John, or for any other Uſe, except 
for taking Bait, on Pain to Joſe the Nets 
and Fiſh, or the Value to be recovered 
in any Court of Record in England. 22 & 23 


Lords of Manors, but not under & 2. e. 25. 
the Degree of an Eſquire, may 
appoint Game-keepers under their 


Hands and Seals, to ſeiſe Nets within 
their Royalties, for taking Cones, 
Hares, Pheaſants, Partridges, or other 


ſons not qualified to kill the Game. 


And by the Stature 4 & 5 Mil. 7. 
tis enacted, That no perſon ſhall mr W 


keep a Net, Angle, Leap, Pike, for 
taking Fiſh, other than the Maker or 


ſuch Owner, Oc. and ſuch whom he 
„ 4 ſhall. 
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Nets, 
ſhall authoriſe, may ſeiſe and Keep 
{ſuch Net to their own Uſe, which 
ſhall be uſed or found in the Poſſeſſion 
of any Perſon whatſoever, fiſhing in 
y River or Fiſhery, without the 
Conſent of the Owner or Occupier ; 
and any Perſon by a Warrant from 
one Juſtice may ſearch the Houſes 
and other Places of Perſons prohi- 
bited, and ſuſpected to have in their 
Cuſtody any Nets, or other ſuch 
Engines, and either to deſtroy them, 
or ſeiſe and keep them to his own 
Tie: 
And if any Perſon' not qualified by 
Law, ſhall keep or uſe any Net for 
the Deſtruction of the Game, be 
mall be brought before a Jultice, &c. 
and if he doth not give a good Ac- 
count how he came thereby, or pro- 
duce the Party of whom he bought 
them in ſome convenient Time, or 
ſome 'credible- Witneſs to make Oath 
of ſuch Sale, he ſhall be convicted of 
the ſaid Offence by the Juſtige, and 
forfeit for every Net not under 5 5. 
and not exceeding. 20 s. one Moiety 
to the Informer, and the other to 
the Poor, Cc. where the Offence 
Was committed, to be levied by a 
Warrant of one Jaltice, by Ars 
an 
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and Sale, c. and for Want of a 
Diſtreſs, then to be committed to the. 


not exceeding one Month, nor under 


ten Days, there to be whip'd and - 
kept to hard Labour. 


of the Pariſh there, to be levied by pe 


the juſtice before whom conviRet: ; 


The juſtices within their reſpec- 
within their reſpective Royalties, may 


take away from Perſons not qualified 


ſuch Nets and Engines to their own 
A 


-Dicks, and uſed for that Purpoſe, 


1ſt of September in any Year, in any 


Nets. 225 


Houſe of Correction for any Time 


If any Perſon not qualified, ce. 5 A. e. ia. 
mall kavp or uſe Nets or Engines to 
deſtroy the Game, and ſhall be there- 
of * convicted by a Juſtice, Cc. e Con 
where the Offence was committed, vi#ion 
he ſhall forfeit 5 J. one Half to the muſt be 
Informer, and the other to the Poor within 3 


Diſtreſs and Sale, c. by W arrant I pee 


and for Want of Diſtreſs to be ſent 
to the Houſe of Correction for three 


Months for the firſt Offence, and four 
Months for every other Offence: 


tive Limits, and the Lords of Manors 


Nets for driving and taking wy 9 A. c. 25 


between the it Day f July and the 


Flace of Reſort ſor wild Fowl in the 
L 5 moult- 


moulting Seaſon ; and the Perſon be- 
* /: c- ing convicted thereof before one 
victed of Jultice where the Offence was com- 
driving and mitted by the Oath of one credible 
TOY Witneſs, ſhall | forfeit 5 s. for every 
by ſuch Wild Fowl, to be divided between 
Nei. the Informer and the Poor of the | 
Pariſh where the Offence was done, * 
to be levied by Warrant of the Ju- 

{tice before whom the Party was con- 

victed, by Diſtreſs and Sale, &. and 

for Want of Diſtreſs to be committed 

to the Houſe of Correction not ex- 
ceeding one Month, nor leſs than ten 

Days; and the Juſtice-ſhall cauſe the 

Nets to be ſeiſed, and immediately to 
be deſtroyed in his Preſence. 
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Law Caſes. 


Keynelt Treſpaſs was brought againft the 

v. Cham- Defendant for cutting the Plaintiff 's. z: 

pernoon. Nets and Oars ; who pleaded, that | 
| 222 Car. he was ſeiſed of a. ſeveral Fiſhery in, 
a Cc. and that the Plaintiff with others 

endeavoured to row on the Wa- 

ter, and to catch Fiſh there with | 

their Nets; and thereupon to pre- 

| ſerve his (the Defendants) fiſhing, he |. 

cut the Nets, &c. and upon a De- 

murrer to this Plea, the Plaintiff had: 

1 | _ 


* 
e 
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merit ; for the 1 might 
eiſed the Nets Damage-fea- 
bare — detained them, but can- 


"not juſtify the Cutting them, which 


"Bs may now do by Virtute of an 

Act of Parliament, 

The Defendant was indicted for The King: 
fiſhing with a Net not exceeding two D Haw⸗ 
Inches and an Half in the Meh; but : Ks, a 
this Indictment was quaſhed, becauſe 635. 
it ſhould have been ene e 
Inches and an Half. 

Tn Warven' J Caſe it was judged, Warren. 


any ads River ; am hip! Kin 4--Y 
cannot deprive him of that Liberty, 


for he hath only a * to royal 
Fiſh, 


5 Pannage. 


\ HIS: Word is | variouſly writ- 

1 ten in antient Charters, (vix) 
Out Pannagium, panagium, {paſuagium, 
que villa- pathnagium, patnagium, paunagium 
nus ha- and peſſona; and it 1gnifies, that Food 
bens = which Cattle eat in the Woods, and 
oy" 18 " which! falls from the Trees, (viz.) 


unum pro Eſt paſtus pecorum in nemoribus & 


paſhagto. in filvis utpote de glandibus & atiis 


n fruftibus Arborum fulveſtrium quarum 
. fructus aliter non ſolent Collegi ; thus 
tis defined by Linwood. 

But the Chief Baron 133 
tells us, that 'tis moſt properly the 
Maſt of the Woods and Hedge-rows, 
as the Maſt of Beech, Acorns, Oc. 
but that it ſometimes gr ifies the Mo- 


ney which the Agiltors take for the 


Food of Hogs with the Maſt in the 


King's Foreſt, *Tis mentioned in the 


+ 20C, 2, Statute f 20 Car. 2. entituled an Act 
e. z. or the better Preſcrvation of Tim- 
ber within the Foreſt of Dean, 


The 


"Loy 


; The Time for taking in Aiſt mens 
1 for Pannage, begins about Holyrood- 
| day, which is fifteen Days: before Mi- 
' .chaelmas, and continues fifteen Days 
after; but the Agiſtments for Her- 
bage are taken in before that Time . 

Which ſee in Title P- 1 


1 Ne Park. 
1 This Word is derived from the 
French Parquer, which ſignifies to en- 
> cloſe; it was called a Deerfold. in the 
ald Saxon Language, and 'tis defined 
buy Sir Roger Manwood to be a large 
N of Ground encloſed, and ſtored 
with wild Beaſts of Chaſe, (viz.) 
Buck, Doe, Fox, Hare, Cc. but in a 
legal Senſe, 'tis a Place encloſed to 
Keep all Beaſts of Foreſt. . 
None can make a Park or. Chaſe 
Winden the King's Licence under the 
great Seal, becauſe Matters of Plea- 
ſure are not encouraged by the Com- 
mon Law; but a better Reaſon is, 
becauſe ths to encloſe thoſe Creatures 
which are feræ nature, and by Conſe- 
quence nullius in bonis; and by this 
Means to appropriate them to them- 
ſelves, by reſtraining them of their natu- 
ral 


W Park. 

ral Liberty, which no Man can do with- 
out Preſcription, or the Grant of the 
King ; for tis effential to a lawful 
Park, that it be encloſed! by - Pales, 
Wall, or Hedge; but if it lie open 
dis a good Cauſe of Seiſure into the 
King's Hands, and-the Owner cannot 
have an Action againſt thoſe who 
hunt there; and tis by Encloſure,. 
that it differs from a. Chaſe or a. 


] Warren. SOLE, 
| _ - *Tis true, there are Parks in Uſe- 


and Reputation eretted without Li- 

cence; and ſuck nominal Parks ha- 

ving been uſed as Parks for a long 

Time, the Law doth allow that the 

Owner may have an Action for kil- 

ling his Deer therein; but whether 

theſe are Parks or not, they are 

Grounds encloſed where Deer are 

uſually kept ; and by the Statute 3 & 

3& 4 W. 4 Will. he who courſes. or hunts a 

e. Deer there, forfeits 20 J. and if he 

take it in Toils, kills or wounds it, 

he forfeits 30 J. for every Deer, c. 

weſtm. 1. By the Statute of Weſtm. 1. tis 
e. 20. enacted; That Treſpaſſers in Parks. 

Anno 3. ' ſhall give treble 2 to the Par- 

* ty grieved, and ſuffer. three Years Im- 
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priſonment, and be fined at the King's. 
Pleaſure, and give Sureties never toÞ ' 
offend 4 : 
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and are outlawed, anc afterwards ta- 


6 - -cloſed, where red or fallow Deer are 


N by che Oath of one Witneſs. before 


- 5 Geo, he ſhall, farfeit 30 J. as for 
_ killing a Deer. 


Park. 23 
offend in the like: Nature again; and 
if they cannot find Sureties, then to 
abjure the Realm; but if they fly 


ken upon the Capias Utlagatum, they 
were to he committed to Priſon, there 
to remain without! Bail, and never to 
be diſcharged: but by a ſpecial War- 
rant from the King, or the Chief J 
ſtice in Eyre. 

Lache Statute . de maltfaflarcbne in 21 d. 1. 
parces, a Keeper of a Park fhall not 
de queſtioned for killing a Treſpaſſer 
there, who (after the Peace cried out 
to him, uill not yield himſelf) fo as 
it be not done out of ſome other 
former Malice. „ Fe | 

He who pulls down Park Pales 3 & 4W. 
or Walls in the Night, or deſtroys e. 10. 
them, or of any other Ground en- 


kept; and; being convicted thereof 


one Juſtice, ſhall by ſuch. Juſtice's. 
Warrant be committed to Priſon for: 
three Months; and by the Statute- 


hes » 


Armed and diſguiſed, and SORIA 9C. e. 22. 


ing 4 m Any Park. where Deer are 25 
is, 


232 


Rep. 17. 


Park, 


this is 8 N Benefft '6f 


„ | 
Law Caſe. 
"When the Owner of 'a Park ws 


his Heir at Law ſhall have the Deer, 
becauſe: without them the Park which 


is his Inheritance, is no Park. 


By the Statute de ala ber in 


parcis before-mentioned, a Parker is 


not to be queſtioned: for killing a 


Treſpaſſer there; but if ſuch Tief. 


paſſer kill the Park-Keeper, tis Mor- 


Gert therefore Anno 33 H 8. Tho- 
muas Lord Dacres of the South was 
executed, being found guilty by his 

Peers for treſpaſſing in the Night- | 


time, in the Park of es I Ray 


Caſe was thus. 
Moor 86. /. The Lord Dixeres' i e 


agreed to enter the Park, and hunt 
the Deer, and to kill thoſe who 
ſhould oppoſe them; and accordingly 


they entered the Paik, and being ask'd | 


what they had to do there, the Per- 


fon Who came with the Eord killed © 
the Man who asked that Queſtion ; 3 
When the ſaid Lord was about a Quar- 
ter of a Mile from- the Place where 
"ts: 


We En . 2 e * LY e * 
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| Park. 
this Murder was committed, and knew 
nothing of it; yet this was adjudged 
Murder in him. o | 
So where one Roger Normale, and Palm. 35. 


233 


Rowland Triſtram, and Thom. Banks, 2 Roll. 
two of his Companions, entered Hide- 4 120. 
park with Arms to kill and ſteal tbe 


Deer in the Night-time ; but being 
oppoled by the Keeper and his Ser- 


 vants they ran away; but being pur- 


ſued, one of them was wounded by 
a Shot, whereupon" they all came 


back, and Mormale killed one of the 


Keeper's Servants; for which they be- 


ing appichended were all found guil- 
ty of Murder, becauſe they all came 


into the Park to do, a, premeditated 
and an unlawſul Act, and the Event 
ſhewed their Malice extended to kill 
any Perſon who ſhould oppoſe them, 
they being all armed for that Pur- 
pole ; and in this Caſe the Chief 
Juſtice Mountague ſaid, that he had 
ſeen the Indictment upon which the 


Lord Dacres was found guilty ; and 


it was in the fame Form as this was, 

> (viz.) for conſpiring to enter the 
Park, &c. being encloſed with Pales, 
and uſed for keeping Deer, and that 


they did there hunt, kill, and carry 
„ az way the Deer; and that they 


ſar⸗ 
ther 


Park. 
ther conſpired, that if any of the 
King's Subjects ſhould oppoſe them in 
| accompliſhing their evil Purpoſes as 
aforeſaid, that they would kill them; 
and that on ſuch a Day they entered 
the, Park, and of their Malice fore- 
thought, aſſaulted H. and B. the Ser- 
vants of the Keeper of the Park, and 
kill the ſaid H. &c. 
Biſhop of Where the Keeper of a Park, or 
London any of his Servants of their own 
v. Heron. Head, and without his Conſent, or 
N Command, or Agreement, kileth a 
1 And. 20. wild Beaſt in the Park which was 
* under his Care; or if he er they a- 
: Inſt, bate any Houſe or Building in the 
233. S. P. park, as a Barn to lay Hay in for the 
* Moor 8. Deer, or * cut down any Trees or 
Underwood growing in the Park, and 
felt them, either of theſe Things is a 
Forfeiture of his Office, but not if 
*ris an Office of Inherit ance. | 
Ste Dyer Where a Parkerſhip is granted to 
345 another, the Grantee may diſpoſe of it 
Com. 399. 88 whom he will; but if a Leaſe for 
Years is made of a Park, the Leſſor 
cannot diſpark it; but if ſuch Leſſee 
commits Waſte, he ſhall be puniſhable 
Lor“! by an Action of Waſte, which a 
Fogeb . ee | 
Six Edw. Moor, 2 Roll. Rep. 357. Godb. 419. S. P. 
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Keeper-of a Park fhall not, becauſe 

if he commits Waſte, tis a Forfciture 
PTS 17575 1 5556747 ooe Pets 
A Park conſiſts of Vert, Veniſon, Cro. Car. 
and Encloſure ; and if either of thoſe 59, 60. 
Things is wanting, 'tis no longer a 

Park, but a total Diſparking ; there- 

fore where all the Dcer are deſtroyed, 

the Park is gone, -and the King by 

his Letters Patents may diſpark his 9 
-own Park; and though the Office of - 
Park-Keeper is granted to T. S. for ; 
Life, with a Salary for exerciſing ſuch 
Office; yet the Owner of the Park 
may diſpa k it when he will, and in 
ſuch Caſe the Office depending upon 

it is determined, and the Keeper hath | 
no Remedy for his“ Salary or Perqui- , FA: 5 
4. 8 eee ee Fee the 
fites ; but ſo long as it continues 2 „r Cafe 
Park, the Owner thereof cannot diſ- contra. 
charge him who hath the Grant of 
7 4 Office ſor Liſe, and put in ano- 
Ihe King granted a Parkerſhip to Sir Charl. 
T. S. with an annual Fee of 3 J. Oc. Howard's 
and aſterwards he ſold the Park to — 86 
one, and the Deer to another; ad- Cro. Car. 
judged that the Park was diſparked, 59. 8. C. 
and that the Office of Keeper was 


3 
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236 Park. 
ſtill continued, and was payable to 
einne, nn ac 
Cooper v. Libel for Tithes in Kind; the De- 
88 fendant ſuggeſted for a Prohibition 
23%. thay T. $ was ſeifed in Fee of, and in 


Hob. 40. 140 Acres of Land, Parcel of a Park; 


S. C. by and preſcribed, that the Tenants, of 
the Name thoſe Lands paid 20 3. and the 


4 eber Shoulder of every Deer killed in the 


Jew Park yeatly, in full Satisfaction of all 


1 Roll. Tithes of the Park, and ſo derived a 
Rep: 120. Title under the ſaid T. S. the Plain- 
e tiff replied, that the Park was dif- 
$26. park-d, and the Lands converted into 
SC, Tillage and Paſture, &c. and upon 2 
See Demurrer to this Replication it was 
Winch 1 adjudged, that by the. Diſparking the 
& 44 Preſcription was not deſtroyed, be- 


Reynolds cauſe it was laid in 140 Acres of 


And Hutt, Land, and not in the Park; and tho 


57. S. C. the Shoulders of the Deer were loſt 
by the Diſparking, yet that was but 
caſual, and the Diſparking is the Act 

of the Party, which ſhall not pre- 
judice the Preſcription; and though 


?tis not now a Park in Form, yet it 


ſhall be ſo reputed in Law. 


Carey's At a Juſtice-Sent held in the Fo- 


Caſe. reſt of Windſor, the Owner of Sun 
180 * uinghill- Park claimed it to be extra 
9 | | foreſtam 


Rr . , ee , cc. 
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Nail 0% bbs Foreſt, and this 
Claim was by Virtue of a Grant from 


King Charles ; thereupon Mr. Attor- 


General deſired that the Officers 


of the Foreſt might * enquire whe- * 7Tz;, 1 


ther this Park was encloſed all round 20 be upon 
with Pales, and whether there were their gene- 
any f Saltaries there, ſo that the 74 ox 
King's Deer might get in, and whe- ©" 15. 


cers, and 
ther there are Cortes there; and if „, 


not by any 
there are, then, whether the Park Was particular 


ſo encloſed that they could not get Oath. 
out; for if they can, then they may | Per- 
eat the Grals ſo cloſe, that they will %. 
leave none for the Deer in the Fo- 
reſt; all or any of theſe Things are 
Cauſes of Seiſure. 

A Man may have a Park within a 
Foreſt,” either by Preſcription or 


Grant; but ſuch Park muſt be ſo en- 


cloſed, "that the Beaſts of the Foreſt 

cannot enter into it; which if not 

done, tis a Forfeiture of the Liber- 

ties of the Park; and fo it is if he 

hath: a Saltary, for the Nature of a 

Park is to be encloſed. 4 5 
And therefore where Anno 15 Ed. The King 

3. the Earl of Lancaſter, who was 9. Sir Job 


Lord of a Foreſt, granted to John Do, : 
Ar- 26, 5 
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238 Partridge. 
Uuarrington that he might make a 


Park there; it was adjudged, that if 


the Grantee encloſe it ſo ſlightly that 
the Beaſts of the Foreſt might get in, 
this was a Forfeiture, and the Lord 
roy enter ſuch Park, and take the 
cer, 1 
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This being a Bird of Pleaſure and 


| Sport, ſeveral Statutes have been made 
to preſerve them from Deſtruction by 
any Perſon, but thoſe who are quali- 
tied by Law to kill the Game. 
11H. 7. The firſt Statute. of this Nature 
Th, Pr. was made Anno 11 H. 7, by which 
amble of tis enacted, That Partridges ſhall not 


— 


this Sta- be taken in another Man's Ground, 
rute takes without his Conſent or Licence, un- 


e the Penalty of 10 /. to be divided 
Perſons between the Owner of the Ground, 
having lit- and the Proſecutor, 

tle Sub: | | | | 
ftance to live on, do by Engines, & e. take Pheaſants 
and Partridges in the Grounds of other Men without 


Leave, whereby they loſe the Pleaſure of bawking and ta- 


king the ſame, and the Profit quhich 4yould be to their 
Howſbold, to the great Hurt of Lords and Gentlemen, and 


others baving great Live libood. 


+ About 


ago 


= a wm wa 
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About 90 Years afterwards another 23 Elia. 
Statute. was made, by which all Per- ap. 10. 
ſons were prohibited to kill or take 
any Partridges in the Night-time, on 
Fain to forfeit for every Tartridge 
10 5. to be recovered in any Court 
of Record, and divided between the 
* Lord of the Liberty where the Of-, 1 
fence was committed, and the Proſe- . 2 
cutor; and if not paid in ten Days, ui d, 
the Offender ſhall be impriſoned one pence witb 
Month without Bail, and enter into a % Part, 
Bond for two Years only, with good Fog 4 ; 6H 
Sureties before ſome Juſtice not ry wi 


* | | it, to be re- 
offend in the like Kind. „ covered 5 


5 22 I #heChurch- 
wardens, notwithſtanding the Statute 11 Hen. 5. before 
mentioned; this Statute 23 Eliz. takes Notice, that 
Pheaſants and Partridges were within a feu Tears at 
moſt de ſtroyed, & c. | | | 


Juſtices of Aſſize and Seſſions, and 
Stewards of Lees have Power to 
hear and determine this Offence ; and 
one Juſtice may examine the Offen- 
der, and bind him over with good 
Sureties, to anſwer it at the next 
Quarter-Seſſions, if the Offence is not 


ſooner determined, either at the Aſ- 
ſizes or Leet. 


This 
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This Act doth not reſtrain  Fow- 


lers, who unwillingly take Partridges, 


and let them go again. 

1 Jac. 1. By the Statute 1 Fac. every Perſon 
cap. 27- convicted by his own Confeſſion, or 
T bis Sta- by two Witneſſes upon Oath before 
88 two Juſtices, to have killed or taken 
(viz.) any Partridge, ſhall by the ſaid Ju- 
continue to ſtices be committed to Priſon without 
the End of Bail, unleſs he immediately pay to the 
or eit Uſe of the Poor where the Offence 

Den of was done, or where he was appre- 


h : 
Parke hended, 20s. for every Partridge killed 


ment; and Or deſtroyed ; and after one Month's 


by the §ta- Commitment, he ſhall be bound with 
rute 3 Car. % Sureties before two Juſtices in 
Ca p. 4. t 0 . 2 s | 
vas conti- 20 l. a-PICCe, with Condition never 
tinued to to offend in the like Kind again. 


the End | 1 
of the firſt Seſſion of the next Parliament, and from 
thence till ſome other Statute ſhould be made to continue 


or diſcontinue. the ſame, which hath not yet been done. 


Every Perſon convicted as aforeſaid, 
for killing or taking any Partridge, 
unleſs he have 10 J. per Annum In- 

+ Th; , beritance, or | Leaſe for Life of 30 |. 
now altey- per Ann. or worth 200 l. in Goods, 
ed by the or otherwiſe the Son of a Baron or 
Statute | | 

22 & 23 Car. 2. which ſee in Title Qualification. 


4 Knight, 


%S 
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Knight, or Heir apparent to an 
Eſquire, ſhall ſuffer Impriſonment as 
ae, unleſs he pay 40 5. to the 
ſaid Uſe. 

A Partridge ſhall not be bought to 
ſell, or be fold, unleſs reared up, and 
brought from beyond Sea, on Pain 
to forfeit for every Partridge 10 f. * And for 


to be divided between the Proſecu- everyPhea- 


tor and the Poor of the Pariſh where 20s. 


the Offence was committed. 


Juſtices of Aſſize and Seſſions, and 
two or more Juſtices out of Seſſions 
have Power to hear and determine 


this Offence. 


He who ſhall be FITS: by his 7 Jac. 


own Confeſſion or by the Oath "as 


two Witneſles before two Juſtices, to 
have deſtroyed any Partridge between 
the 1ſt Day of July and the laſt Day 
of Auguſt, ſhall ſuffer a Month's Im- 
priſonment without Bail, unleſs he 
forthwith pay to the Uſe of the 
Poor where he committed the Offence, 
or where he was apprehended, 20 s. 
for every Partridge ſo deftroyed or 
taken. 

A Lord of a Manor, or he who 
hath free Warren, or Inheritance of 


40 J. per Annum, or Freehold of 80 /. 


per Annum, or Goods worth 400 J. 
: M | or 
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or their Servants licenſed by them, 
may take Partridges within their own 
Grounds and Precin&s in the Day- 
time, and between Michaelmas an 
Chriſtmas only. 

Any Perſon of mean Condition be- 
ing convicted by his own Confeſſion, 
or by the Oath of one Witneſs be- 
fore two Juſtices, to have killed or 
taken a Partridge, ſhall by the ſaid 
uſtices be committed to Priſon with- 
out Bail, unleſs he forthwith pay to 
the Uſe of the Poor where the Of- 
fence was done, 20 5. for every Par- 
tridge ſo killed or taken, and alſo be- 
come bound before one juſtice, in a 
Recognizance of 20 J. never to offend 
in the like Nature again. 

The Offender muſt be proſecuted 
within ſix Months after the Offence 
done; and if puniſhed by this Law, 
ſhall not be puniſhed by any other 
Law for the ſame Offence. 

All Laws and Statutes in Force for 
the better Preſervation of the Game; 
and every Clauſe and Thing therein 
not altered or repealed by this Sta- 
tute, ſhall be put in Execution. 
Conſtables, Oc. by a Juſtice's War- 
rant may enter and fearch the Houſes 
of Perſons not qualified to Kill the 
i Game; 
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Game; and in Caſe any Game ſhall 
be found by ſuch Search, the Offen- 
der ſhall be brought before a Juſtice ; 
and if he doth not give a good Ac- 
count how he came thereby, or pro- 
duce the Party of whom he bought 
it in ſome convenient Time,- or ſome 
credible Witneſs to make Oath of the 
Sale, he ſhall be convicted by the 
Juſtice, and ſhall forfeit for every 
Partridge fo found not under 5 5. nor 
more than 20s. to be divided between 
the Informer and the Poor of the 
Pariſh where the Offence was done, 
to be levied by Warrant, Cc. by Di- 
ſtreſs and Sale ; and for Want of Di- 
ſtreſs, ſhall be committed to the Houſe 
of Correction not exceeding one 
Month, nor leſs than ten Days. 
Patridge found upon any Perſon, 5 A. e. 14. 
either in his Houſe or Out-houſe, by m_— boy 
a Conſtable, &c. ſearching for the * A 
ſame, and not qualified to kill the 
Game; if ſuch Partridge is in the | 
Cuſtody of any Higler, Chapman, Unleſs 
* Carrier, Inn-keeper, Alehouſe-keep- foot 3 
er or Victualler, he ſhall be brought 2 wa 
before one Juſtice where the Offence el 
was committed; and being f con- N Tye Con- 
_ wittion 
muſt be within three Months after the Offence. 
M 2 victed 
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victed upon View, or the Oath of 
one Witneſs, he ſhall forfeit for every 
Partridge 5 /, to be divided between 
the Poor of the Pariſh where the 
| Offence was done, and the Proſecu- 
K tor; to be levied by Warrant of that 
| Juſtice before whom convicted by 
Diſtreſs and Sale, &c. and for Want 
of Diſtreſs to be committed to the 
| | Houſe of Correction three Months for 
1 the firſt Offence without Bail; and 
for every other Offence four Months. 
He who deſtroys, ſells. or buys a 
Partridge, and fhall within three! 
Months diſcover any Higler, Chap- | 
man, Cc. who hath bought, fold, | 
or offered, or had the ſame in his! 
Poſſeſſion, ſo as one be convicted of 
= the ſaid Offence ; ſuch Diſcoverer 
|| ſhall be diſcharged of the Penalties, 
| | and receive the fame Benefit for the 
i Diſcovery, as other Informer, 
Juſtices and Lords of Manors with- | 
in their reſpective Limits, may take | 
away any Partridge from a Higler, 
Chapman, Cc. and from any Perſon | 
not qualified to kill the Game. 1 
9 A. e. 25. If any Perſon not being qualified 
in his own Right, ſhall ſell or expoſe | 
to Sale any Partridge, he ſhall be 
brought before a Jultice, Cc. whos 
| | the 


e 
e 
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the Offence was done; and being 
convicted (as by the Statute 5 Annæ 
cap. 14. he ſhall forfeit for every Par- 
tridge 5 J. to be recovered in ſuch 
Manner, as by the ſaid Act 5 Anne 
is preſcribed. | 
If any Partridge ſhall be found in 
the Shop, Houſe, or Poſſeſſion of 
a Perſon not qualified in his own 
Right, or entitled thereunto by ſome 
Perſon qualified, the ſame ſhall be ad- 
| judged an Expoſing to Sale. 
4 If any Perſon ſhall take, kill, or 
© deſtroy any Partridge iz the Night- 
time, he ſhall incur the like Forfeiture 
for every Offence, to be recovered 
by the ſame Means. 


A Recapitulation of all the Statutes 


before-mentioned, relating to Par- 
tridges. 


= The firſt inflicts the greateſt Puniſh- 11 H. 7: 
|| ment; for by that Statute a Partridge © A). 
| muſt not be taken in another Man's | 
5 Ground, without his Conſent or Li- 
| \ cence, under the Penalty of 10 /. 
By the next Statute 'tis prohibited 23 Eliz. 
to kill, or take a Partridge in the © 1. 
Night-time ; and by this Statute the 
Penalty is 1o s. but by the Statute 
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245 Partridge. 
= 9 Annæ, c. 14. tis 5 J. for every Par- 
; tridge ſo taken or killed. 

I Jac. 1. A Perſon convicted to have taken 
cap. 27. or killed a Partridge, ſhall be com- 
1 Jac. 1. mitted without Bail, unleſs he imme- 


[4 © 11. mediately pay 20 f. for every Par- 
| tridge ; the like Puniſhment and For- 
| | ſeiture for killing or taking any 

4 Partridge between the 1it of July 


and the laſt Day of Auguſt, * he 
who ſells a Partridge, or buys one to 
ſell again, except brought up in his 
Houle, or from beyond Sea, forſeits 
10. for every. Partridge: ee. 
| 4&5W, A Partridge being found upon 4 
„ 23 Warrant to ſearch, the Forfeiture is 
4. c. 14. not under 5 b. nor above 20 5s. but 


fac. 1 
C 7 


© 
.. 70 


it being found in the Cuſtody of an 4 
| 1 Higler, Chapman, Inn-keeper, Ale- 
[| honſe-kecper, or Vifiualler, he forfeits 7 
| _— 5 J. for every Partridge. 

JA. c. 25. Any Perſon ſelling a Partridge, or 

| | expoſing it to Sale, forfeits 5 J. for 

i every Partridge ; and if "tis found iu 

1 the Poſſeſſion of any one not qualified cd 
1 in his Right, that Pall be an Ex po- 
Hing it to Sale. | ; 


| > Law 


Partridge. 


Law Cafe. 


The Defendant was indided upon 
the Statute 23 Eliz. for that he in 
ſuch a Place did take and kill Par- 
tridges in the Night-time cum Retits 
& aliis Enginis ; but the Indictment 
was quaſhed, becaule there is no ſuch 


23 Elix. 
cap. 10. 
The King 
v. Rivet. 


— 


Word as Retiis ; and it being a Que- 


{tion whether ſuch an Indictment 
might be taken at the Seſſions; it 
was ruled that it might, for the Ju- 
ſtices out of Seſſions have only Power 
to examine the Witneſſes, and bind 
them over to the next Seſſions, but 
not to convict. 


Phealant. 


All the Statutes before-mentioned 
under the Title Partridge, do like- 
wiſe relate to Pheaſants ; and there 
is the ſame Conviction, the ſame 
Puniſhmem, and the fame Forfeiture 
for killing and takiog Pheaſants, as 


for killing and taking Partridges only 


by the Statute 1 Jac. 1. cap. 17. he 
who ſells a * Pheaſant, or buys one 


to fell again, forfeits 20 5. to be di- ridge tis 


M 4 vided 


* For eve- 
ry Par- 


108. 


— 


— 


«„ „ 


hill 


vided between the Poor and the 
Proſecutor. 

He who ſteals a tame Pheafant, 
knowing it to be tame, is guilty of 
Felony. 


Law Caſe. 


Uſher v. In Treſpaſs for taking phafianos 
Buſhnell. ſos in ſuch a Place; upon Not guil- 
= ty pleaded the Plaintiff had a Ver- 
sid. 39. dict; and afterwards it was moved in 
$..C. Arreſt of Judgment, that this Decla- 
See Child ration was ill, becauſe the Plaintiff 
v. Green- had declared for taking phaſianos ſuos, 
whereas Pheaſants are Birds feræ na- 
ture; and therefore the Plaintiff can- 
not have ſuch a Property in them, 
as to call them ſuos ; but the Judg- 
ment was affirmed, becauſe after a 
Verdict it ſhall be intended that theſe 
Pheaſants were dead; and then the 
Plaintiff might have a Property in 
them, 


Pidgeon. See Title Dove, 


Pond. 


Pond, 


Treſpaſſers in Ponds ſhall give tre- 


ble Damages to the Party grieved, 8 I, 


ſuffer three Years Impriſonment, be 3 Ed. 1. 
fiped at the King's Pleaſure, and give 

Surety never to offend again in the 

like Nature; and if they cannot find 
Sureties, they ſhall abjure the Realm, 

or flying, they ſhall be outlawed. 

Ponds unlawfully broken down, or; Eliz. 
deſtroying the Head of any Pond, e. 21. 
Moat, or Dam, Stew or Pit where 
Fiſh are put, or wrongfully fiſhing in 
them, to the Intent to deſtroy, kill, 
take, or ſteal any Fiſh againſt the 
Conſent of the Owner or Poffeſſor, 
or not having lawful Authority fo to 
do; and being * convicted at the , %% Sefs 
duit of the King, or the Party grieved, fon. 
ſhall be impriſoned for three Months, 
and' pay him treble Damages, and 
give Security for his good Behaviour 
for ſeven Years, or remain in Priſon. 
without Bai}, till he do fin Secu- 
rity, i Oral 
Any Perſon armed and diſguifed, 9 G. e. 23. 
and breaking down the Head of a 
Fiſh-pond, whereby the Eiſh ſhall be 

| M 5 5 loſt, 
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Pꝛopertp. 

loſt, or ſhall reſcue ſuch Offender, or 
procure another to join with him 
in ſuch unlawful Act, is guilty of 
Felony without Benefit of Clergy. 


Pꝛoperty. 


Property is either abſolute or quali- 
fed, and a Man may have an abſolute 
Property in ſeveral Things, which are 
not feræ naturæ, as in Ducks, Poul- 
try, Geeſe, & c. but he cannot have 
fuch a Property in Things which are 


feræ nature, as wild Foul, (viz.) 


Partridge, Pheaſants, &c. and wild 
Beaſts, ſuch as Conies, Hares, &c. or 


| Fiſh in the Sea or in Rivers; but he 


may have an abſolute Property in o- 
ther Things of a baſe Nature, ſuch 


as Greyhounds, Hounds, Maſtiffs, Spa- 


* Bui 7 
not Felony 
zo ſteal 
t#bem- 


. niels, Cc. and for ſuch Things if “ 


taken away an Indictment will lie for 
a Treſpaſs, or the Party grieved may 
have an Action of Treſpals, &c. and 
recover Damages. | 

However a Man may have a qua- 
lified Property in Things which are 
feræ nature, which Property is poſſeſ- 
ſory, and only for a certain Time, 
and may be obtained by Induſtry, 
(viz.) by taking ſuch Creatures, and 
: | making 
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ral Liberty. 
| Reaſon of Impotenc) and Place, as 


for which I may have an Action of lem. 


abſolute Property in them, and there- 


Caſe, which is as followeth. _ Child 5. 
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making them tame; and in ſuch Caſe 
a Man may have a poſſeſſory Proper- 
ty in them ſo long as they continue 
tame, and do not regain their natu- 


Likewiſe a qualified Property may 
be gained in Things fere nature, by 


of young Hawks or * young Pidgeons * , Fe- 
in their Neſts bred in my Ground ; Jony to take 


1 if taken when they cannot 
T qualified Property may alſo be 
gained in ſuch Things, by Reaſon of 
a Privilege in a Park or Warren, as 
Deer, Conies, Cc. Fiſh in a Trunk, 
or Pidgeons in a Dove-houſe ; but 
none of theſe Things can be properly 
called ſuos, becauſe no Man hath an 


fore Felony cannot be committed by. 
taking them away, unleſs reduced to 
be tame, though whilſt they are wild, 
they do really belong to the Owner 
of the Park or Warren; all which: 
was reſolved in Child and GreeuhilPs 


In an Action of Treſpaſs for fiſh- Greenhill, 
ing in ſeparali piſcaria of the Plain- Cro. Car. 
tiff, and for taking Piſces ſuos ; upon 875 


arch 


” 48. S. C. 


P2operty, 
Not guilty pleaded the Plaintiff had 
a Verdict; but it was moved in Ar- 
reſt of Judgment, that this Declara- 
ration was ill, becauſe the Plaintiff 
could have no Property in the Fiſh, 
ſo as to call them ſuos, for they are 
feræ nature ; but adjudged, that a 
Man may have a ſpecial or qualified 


Property in many 2 which are 
feræ nature ; and this 


e may have 
ratione infirmitatis, as of young Pid- 
geons bred in Neſts in his Grounds ; 
or ratione loci, as of a Hare whillt it 
ſits on his Land; and ratione privi- 
legii, as of Conies in a Warren; but 
that in the principal Cafe the Plain- 


tiff had a Property in theſe Fiſh ra- 


tione privilegii, becauſe they were in 
ſeparali piſcaria ſua ; tis true, if he 
had declared generally for taking piſ- 
ces ſuos it had been ill, though a De- 
claration quare clauſum fregit & le- 
pores ſuos cepit is good, becauſe a 
Man may have a Property in a Hare 
ratione loci, fo long as it fits on his 


| Ground; for no Man can enter to 


diſturb or take it, without being a 


ITreſpaſſer. 


Purlieu. 


Purlieu. 


Purlieu is derived from the French 
Pur, or rather from the Latin Purus, 
which ſignifies free and lieu, which 
ſignifies a Place; the Meaning is as 
followeth, (viz.) The firſt Norman 
Kings made ſeveral Foreſts in Eng- 
land, and took the Grounds of ſe- 
veral People lying near thoſe Foreſts 
to enlarge the ſame ; afterwards in 
the Reign of Hen. 3. thoſe Foreſts 
were ſurveyed by certain Officers a 
pointed for that Purpoſe by the King, 
that the antient Boundaries thereof 
might be aſcertained ; and upon this 


Survey, (which was called the Peram- 


bulation of the Foreſt) thoſe Grounds 
which had been taken in and added 
to Foreſts, were ſevered from them, 


and reſtord to the right Owners, or 


their Heirs ; and from that Time they 
were called the Purlieus, (i. e.) Places 
free from the Laws and Ordinances 
of the Foreſt, and fo continue to this 
Day. 

After this Diſafforeſtation of the 
Lands, which were once Part of the 


or 
3 
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Foreſts, the Purlieu Men might grub 
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Purlieu. 


or cut down all Underwoods and 
Timber-Trees, and convert their Pa- 
ſture and arable Lands into Meadows, 
and encloſe them with any Sort of 
Encloſures, and diſpoſe and uſe them, 
2s if they had never been Part of the 
Foreſt ; and they might lawfully hunt 
within their Purlieus, as any other 
Man might do on his own Lands ; 
and if they hunt any Deer in the 
Purlieu, and they ſhould run towards 


the Foreſt for Safety, they may pur- 


ſue them to the Boundaries thereof, 
and then call off their Dogs; but if 


afterwards they follow the Deer into 
the Foreſt, and kill it there, *tis no 


Offence, ſo as the Owner of the 
Dogs doth not enter the Foreſt, nor 
meddle with the Deer after tis killed; 
but if the Dogs faſten on the Deer 
in the Purlieu, and before it gets into 
the Foreſt, and by the Strength there- 
of they are drawn into the Foreſt, 
then the Purlieu Man may follow his 
Dogs, and take the Deer. „ 


Lau 
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Law Caſes. 
At the Court of the Chief Ju- 
ſtice in Eyre held in the Foreſt of 
Windſor, the Attorney general Noy Sir Rich. 
held, that a Purlieu Man could not Weſton's 
lawfully kill a Deer within the Pyr- * 
lieu, though on his own Ground 3 218 Jones 
for he hath only an Authority to keep f 
them out, but not to kill them. : 
The Purlieus being thus reſtored 

to the right Owners of the Grounds 
as aforefaid, by a Perambulation made 
in the Reign of H. 3. a * Statute was 
made in the Reign of his Son and 
immediate Succeſſor, that thoſe to 
whom his Father had granted the 
Purlieus, whereby their Moods were 
difaftoreſted, ſhould be quit of the 
Laws of the Foreſt ; but then they 
ſhall have no Common therein, 


* 33 E. 1. 
Stat. 5. 


Qua⸗ 


13 R. 2. 
e. 13. 


2 Jac. 1. 
C. 27. | 


Nualtfication. 


Here are ſeveral Statutes made 

to reſtrain People from killing 

the Game, unleſs they are qualified 
ſo to do by having fuch Eſtates, as in 
the reſpective Statutes are mentioned. 
The firſt of which Laws was made 
Anno 13 R. 2. by which a Layman 
muſt have 40 s. per Annum; and a 
Prieſt 10/. per Annum, otherwiſe he 
ſhall not keep or have any Grey- 


Hound, Hound, Dog, Ferret, Net or 


Engine to deſtroy Deer, Hares, Co- 
nies, or any other Gentleman's Game. 
The next was Anno 1 Fac. 1. by 
which a Man muſt have 10 J. per 
Aun. Inheritance, or a Leaſe for Life 
of 30 J. per Ain. or be worth 200 /. 
in Goods, or be the Son of a Baron, 
or Knight, or Heir apparent of an 
Eſquire, otherwiſe he ſhall not keep 
a Greyhound, Dog or Net, to kill 
Deer, Hare, Pheaſant, or Partridge. 
About ſeven Years afterwards, and 
in the ſame King's Reign, it was made 
lawful for any Man who is Lord of 2 
Manor, 


Nualification, 
Manor, or who hath a free Warren, 
or an Inheritance of 40 J. per Ann. 
or Freehold of 80 J. per Annum, or 
Goods worth 400 I. either by himſelf 
or his Servants by his Licence, to 
take Pheaſants or Partridges in the 
Day-time, within their own Grounds 
or Precincts, betwixt Michaelmas and 
Chriſtmas, and at no other Time. 
The laſt Statute of this Nature 22 & 23 
was made Anno 22 Car. 2. by which C. 2. e. 23. 
*tis declared, that Perſons not having ; 
Lands, or ſome other Eſtate of Inhe- 
ritance of 1007. per Ann. in their 
| own or their Wies Right, or for 


* | Life, or a Leaſe for 99 Tears of 150 l. 
" | per Ann. other than the Son and Heir. 
- | of an Eſquire, or other Perſon of ſome 


higher: Degree, or Lord of a Manor, 


or Owners and Keepers of Parks, 
' | Chaſes, or free-Warrens ſtock'd with 
Deer or Conies, ſhall not keep Bows, 
Engines, Ferrets, Greyhounds, Guns, 
„  DHare-pipes, Lowbels, Lurchers, Nets, 
n | Setting-Dogs, Snares or Trammels, for 
p |. taking Conies, Hares, Pheaſants, Par- 
ll | tridges, or other Game. 
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Ranger. 


Ranger is a ſworn Officer not 
in, but of the Foveſt, in which 


there are uſually twelve Rangers; 


they are made by Letters Patent of 


the King, and have a Fee paid every 


Year out of the Exchequer, and cer- 
tain Fee Deer; their Buſineſs is to 


walk every Day in the Foreſt near 


the Purlieus, and to ſee, hear, and 
inquire of Offenders, and their Crimes 
done within their Bailiwicks, and to 
preſent the ſame, and to rechaſe the 
Deer out of the Purlieus into the 


| Foreſt ; therefore where there are no 
Purlieus, there are no Rangers. 


Regar⸗ 


| haves fog 3 beta, on PTR RY” Y Mat 
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Kegarder. 


 Regarder, in Latin Spectator, is a mi- 
niſterial Officer of the King's Foreſt ; 
His Buſineſs is to view and inquire 
into all Offences done within the Fo- 
reſt, and within every Bailiwick 
thereof; for which Purpoſe they are 
uſually twelve in Number, conſtituted 
by the King, or by the Chief Juſtice 
in Eyre; they are to view what Of- 
fences have been done either in the 
Vert or Veniſon; the one is every 
Thing which grows in the Foreſt 
and bears green Leaves, which may 
cover the Deer, and the other is any 
Beaſt of the Foreſt fit for Men to 
eat; they are alſo to certify all De- 
faults of the Officers of the Foreſt, 
either of concealing Offences by the 
Foreſters, or of any other Miſdemea- 
nour, in the Execution of their re- 
ſpective Offices, 155 
But a Regarder cannot preſent any 
Thing, unleſs *tis upon his own- 
View; which Preſentment he muſt 
Write fairly on a Roll, and certify it 
under his Hand and Seal at the next 
Swainmote. e 


** 


And 


260 Regarder. 
Chap. 5 And by the Charter of the Foreſt 
| they are obliged to go through it, as 
it was accultomed at the Time of 
the Coronation of H. 2. and no other- 
* There is wiſe, and to make their Preſentments 
likewiſe 4 once in * three Years, and not oftner; 
Court of * c 
Regard oy and then alſo it was to be made o 
Survey of ſuch Offences only, which were done 
Dogs, within the Boundaries of the Foreſts, 
rx to which they were not confined be- 
thirdy.2, fore this Charter was granted; but 
4 Inſt, he cannot act till he is f ſworn by 
289, 298, the Sheriff, | _ 
od. | 5 
; See the Form of the Oath in Manwood 188, 195, 
207. I 


Law Caſe. 


The Attorney General Noy moved 
the Court of Juſtice-Seat held for 
the Foreſt of Windſor, that ſeveral 
Regarders of the Foreſt might be 
. fined, becauſe minus plene praſenta- 
verunt & imperfecte, and they were 
fined accordingly, (viz.) the Regar- 
der of Finchamſted Bailiwick 5 l. &c. 


Rooks, See Crows, 


Set- 


Setting⸗Dog. See Dogs. 
Skin of a Deer. See Deer. 


Soldier. 


F any Officer or Soldier ſhall, with- 9 C. e. 4+ 


out Leave of the Lord of the Ma- 
nor, under his Hand and Seal, kill or 
deſtroy any Coney, Fiſh, Fowl of any 
Sort, Hare, Partridge, Pheaſant, Pid- 
geon, Poultry, or other Game, and ſhall 
be convicted thereof by one Witneſs 
before one Juſtice ; every Officer ſo 
offending ſhall forſeit 5 J. and every 
Soldier 207 to the Uſe of the Poor 
where the Offence was committed. 

Which 20 s. forfeited by a Soldier 
| ſhall be paid by the Officer in Chief, 
under whoſe Command he is; and if 
ſuch Officer ſhall not pay the ſaid Pe- 
nalties within two Days after Demand 
thereof by the Conſtable or the Over- 
ſeers of the Poor, he is by the faid 
Act declared to have forfeited his 


Commiſſion. 
Swain⸗ 


* Who 
ought to 


Swainmote. 


The Word Swainmote is a Com- 
pound of two Saxon Words, (vix.) 
Swein which ſignifies a Country Swain, 
and ſometimes a Freeholder, and Mote 
or Gemote, which ſignifies a Court, 
and 'tis a Court of Record incident 
to a Foreſt, as a Court of Priepowders 


is to a Fair; the Swains, (i. e.) the 


Freeholders meet at this Court, which 
is held before the Verderors by their 
* Steward ; but formerly there being 
no certain Time limited when this 


be a Man Court was to be held, it was kept as 


of Learn- 
ing an 
Law. 


often as the Verderors pleaſed, and 
the People who dwelt out of the Fo- 
reſts were compelled to attend ; and 
thoſe who did not, were puniſhed by 
exacting Fines from them, to excuſe 
their Non-appearance. 

To remedy which Oppreſſion, it 


was provided by the Charter of the 


Foreſt, that this Court ſhould be held 
three Times in a Year, and not oft- 
ner, (viz.) once in the Beginning of 
fifteen Days before the Feaſt of St. 
John the Baptiſt ; and becauſe from 


that Day to fifteen Days after was 


the 


Swainmote. 263 
the uſual Time of Fauing, therefore 
it was called the Fence-month; and 
about this Time the Agiſtors began to 
take all commonable Cattle into the 
Foreſts to eat the Herbage of the 
King's own Lands and Woods; and 
this continued till * Holyrood-day, 
which is fifteen Days before Michael- 
mas. 

And upon that Day the next Court 
of Swainmote was to be held, ar 
which Court the Agiſtors were to 
receive the Money due for the Her- 
hage eaten by commonable Cattle; 
and this they were to do in the Pre- 
ſence of the Verderors and Foreſters, 
that it might be enrolled amongſt 
their Records. | 

The Third and laſt Court of Swain- 
mote in the Year, is to be held on 
St. Martin's Day; at which Court +11 Nov. 
the Agiftors were to receive the Mo- 
ney for the Agiſtment of Cattle not 
commonable, ſach as Hogs, &c. which 
were taken into the Foreſt on Holy- 
r00d-day. 

| Though this is a Court of Record, 2 Bulſt. 
yet 'tis properly a Court of Enqueſt; 298. 
for they may enquire of Offences, 4 Inft. 
and convi& the Offenders, but can- 289, 290. 
not give Judgment, for that is to be 
> 2 done 


* 14 Sept, 


Swainmote. 
done at the Juſtice-Seat; therefore, 
as it hath been obſerved, a Swarn- 
mote without a Juſtice-Seat is of lit- 
the or no EfteS. | 
To theſe three Courts of Swain- 
mote, tis declared by the ſaid Char- 
ter of the Foreſt, that none ſhall be 
compelled to come but the Foreſters, 
who are to preſent their Attachments, 
and the Verderors who are Judges of 
the Court; but notwithſtanding theſe 
negative Words, 'tis uſual for the 
Freeholders and other lawſul Men to 
attend there to be impanelled on Ju- 
ries; and alſo the Woodwards, and 
all other inferior Officers of the Fo- 
reſt muſt be there, or be amerced ; 
which Amerciaments muſt be eſtreated 
to the Court held by the Chief War- 
den of the Foreſt, that they may be 
| levied by Diſtreſs. 
1 The Things and Offences which 
| | are properly inquirable at this Court, 
are firſt of all, thoſe who own Suit 
or Service there; they are likewiſe 
to enquire of all Aſarts, (i. e.) 
| Woods grubbed up, and the Land 
f converted into Tillage, of all Euclo- 
ſures, Encroachments, and Purpreſtures 
with the Foreſt, of taking away or 
removing any Bounds, of making 
| Clay- 


— — 2 + win woo 


At A Of. 


Swainmote. 

Clay-pits, digging Mines or Turfs to 
the Prejudice of the Commoners ; of 
deſtroying Mills, Houſes, or other 
Buildings without the King's Licence. 

They may likewiſe enquire if there 
are more Foreſters, or other Officers 
than uſual, of all Oppreſſions of what 
Nature ſoever, of Extortions by any 
Officers of the Foreſt, of ſurcharging 
Commons, of burning Heath or Fern 
within the Foreſt, of mowing the 
Graſs there, of cutting Vert or fell- 
ing Mood, of all Abuſes about or 
concerning Pannage, of Hunting or 
deſtroying the Deer, Fox, Hare, Co- 
nies, or any other Beaſt, or the Fowl 
of Warren, and of bunting in the 
Purlieus without Authority, and of 
all Agiſtments, Rents, Cc. 

Aa if at this Court the Preſent- 


ments of any of the Foreſters are 
found true by a Jury, concerning ei- 


ther the Vert or Veniſon, in ſuch Caſe 
the Offender cannot traverſe them as 
he may at a ſuſtice Seat; but he 


ſtands. convicted by Verdict, though 


the Judgment mult be given by the 
Chief Juſtice in Eyre at the Court of 
Juſtice-Seat, who may proceed upon 
Verdicts given at the Swainmote. 


N | At 


266 Swans. 

At a Juſtice-Seat held for the Fo- 
reſt of Windſor, Noy the Attorney 
General held, that by the Laws of 
the Foreſt it was ſufficient, if the 
Swainmote Roll, delivered at the Ju- 
{tice-Seat, was ſigned and ſealed by 
one Officer and no more, if it was 
done by the Aſſent of all the Verde- 
rors, Regarders, and other Chief Of- 
ficers of the Foreſt, though they did 
not put their Seals to it. 


Swans. 
Ik), be firſt Statute made concerning 
22 Ed. 4. Swans, was Anno 22 Ed. 4. by which 
8 tis enacted, That none but the King's 
Son ſhall have any Mark or Game of 
Swans of his own, or to his Uſe, 
except he hath Lands or Tenements 
of Freehold worth 5 Marks per Ann. 
* Theſe beſides * Repriſes, on Pain to have 
are Duties them ſeiſed by any one having Lands 
4 of that yearly Value, to be divided 
which are between the King and the Seiſor. 
yearly paid | | | | 
out of Lands, as Rent-Charges, Penſions, Fees of Stew- 
ards or Bailiffs, &. | FED 
The 


Swans. 


267 


The next Statute was made Annd 11 H. 7, 
11 H. 7: but this relates to Swans 17. 


Eggs, which muſt not be taken out 
of their Neſts, on Pain of Impriſon- 
ment for a Year and a Day, and to 
be fined at the King's Pleaſure, to be 
divided between the King and the 
Owner of the Ground where the 
Eggs were taken. 

And by another Statute made Anno 
1 Fac. 1. he who ſhall be convicted by 
his Confeſſion, or Oath of two Witneſſes 
before two Juſtices, . to have taken 


x -JAC. 1 
E. 27. 


or deſtroyed a Swans Egg, ſhall by :. 


the ſaid Juſtices be committed to Pri- 
fon without Bail, unleſs he immedi- 
ately pay to the Uſe. of the Poor 
where the Offence was done, or he 
apprehended, 20 s. for every 'Egg ſo 
taken or deſtroyed ; and after Com- 
mitment for one onth hall before 


two Juſtices be bound with two ſuf- 


ficient Sureties in 20 4 a piece, with 
Condition never to oftend in the like 
Nature. | 
_ Though a Swan is a 1 Bird, 
yet a Subject may have a Property i in 
ſuch Birds, if not marked; and if 
they are ſwimming in his private Wa- 
ters, and if they eſcape out of ſuch 
Waters into any open and common 
Th 2 River, 


"x 


268 Swans. 
River, he may retake them upon 
freſb Purſuit, as an Eſtray, (for no o- 

ther Bird can be an Eſtray) but if 
without ſuch Purſuit they ſwim in 
Common Rivers, and have by that 
Means regained their natural Liberty, 

they belong to the King. 1 


Lau Caſe. 


The only Caſe in Law which 1 
can find relating to this Title, is the 
Caſe of Swans reported by my Lord 
7Rep.15. Coke in his 7th Report as followeth. 

Swans in a Common River were 
vpon an Inquilition found, &c. ſeiſed 
for the Uſe of the King; and,there- 
upon T. S. who claimed them plead- 
ed, that the Abbot and Convent of, 
Cc. had enjoyed the Profit of all 
Swans in aſtuaria praditt nidifican- 
tium, and ſo made a Title to them 
under the Abbot, and proved an A- 
moveas manum ; and in this Caſe it 
was adjudged, 

That all Swans ſwimming in a 
Common River, which have gained 
their natural Liberty, may be ſeiſed 
for the King's Uſe, becauſe they are 
Volatilia regalia, but yet a Subject 
may have a Property in them, if 

| 4 ſwim- 


Swans. 


iwimming in his own River, and 
that if they get into a Common Ri- 
ver, he may retake them upon a freſh 
Purſuit. | 

That Cygnets ſhall be equally di- 
vided between the Owners of the 
Swans ; but that upon the River 
Thani, the Owner of the Lands 


next the River where the Swans have 


their Neſts, ſhall have the third Part 
of the Cygnets by Cuſtom. _ 

That a Man may preſcribe to hive 
wild Swans, but not as it was done 
in this Caſe ; for the Defendant ought 
to have ſet forth, that the Abbor and 
Convent, &c. and all thoſe whoſe E- 
ſtate they had, & c. uſed to enjoy, all 
the Profits of Swans, Cc. 

He who ſteals a Swan marked and 
pinioned; or if not marked, but 


kept in a Mote or private ee, 15 
guilty of Felony. 


© 
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Te al. 


9 A. c. 23. L E who. bene the 1ſt of July 


and iſt of September in any 
| Year, ſhall by Hays, Tunnels, and o- 
ther Nets, drive and take any Teal 


or Water-fowl, in any Place of Re- 


ſort for wild Fowl in the moulting 
Seaſon; and being thereof convicted 
before one Juſtice where the Offence 
was committed, and by the Oath of 
one credible Witneſs, thall forfeit 5 6. 
for every Teal or Water-fowl, to be 
divided between the Poor where the 
Offence was done, and the Informer, 


to be levied by a Warrant of that Juſtice 


before whom the Offender was con- 
victed, by Diſtreſs and Sale, &c. and 
for Want of Diitreſs, to be committed 
to the Houſe of Correction not ex- 
ceeding a Month, or leſs than four- 
teen Days, there to be whip'd and 
kept to hard Labour, 


Totls, gee Deer. 


Tram- 


Trammels, 


Tammels to take Conies, Hares, 22 & 23 
Ppheaſants or Partridge, may be ſeiſed Car. 2. 
by a Game-keeper, if kept by one © 25 
not qualified to kill the Game, who 

by Virtue of a Warrant of one Ju- 

ſtice, Cc. may enter the Houſes, 
Out-houſes, &c. of ſuſpected per- 

ſons, &c. to ſearch for the ſame ; and 

if found upon ſuch Search, then to 

ſeiſe them for the Uſe of the Lord 

of the Manor, or deſtroy them. 


Tumbler. See Tit. Dogs. 


Tunnels. 


By the Statute 4 & 5 Will. tis en- 4 & 5 W. 
ated, That if any Perſon not quali- c. 23. 
fied, Ge. ſhall keep or uſe any Tun- 
nels, or other Inſtrument for deſtroy- 
ing the. Game, and cannot give a 
good Account to a Juſtice before whom 
he is brought, how he came by ſuch 
Tunnels, or produce the Party of 
whom he bought them, in ſome con- 
venient Time, or ſome credible Wit- 

N 4 *-.. neſs 
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Tunnels, 


neſs to make Oath of the Sale there- 
of, he ſhall be convicted by the ſaid 
Juſtice, and forfeit not under 5 5. nor 
above 20 f. to be divided' between 


the Informer, and the Poor of the 


Pariſh where the Offence was com- 
mitted, to be levied by Diſtreſs and 
Sale, c. and for Want of Diftreſs to 
be committed to the Houſe of Cor- 
rection not exceeding one Month, nor 
leſs than ten Days, there to be whip'd 
and kept to hard Labour. | 

And if any Perſon ſhall not before 
the ſame Juſtice give ſuch Evidence 
of his Innocency as aforeſaid, he ſhall 
be convicted thereof in like Manner, 
as the Perſon firſt charged. therewith 
is hereby directed to be convicted; 
and fo from Perſon to Perſon, till the 
firſt Offender ſhall be diſcovered. 


* 


Genion. Sce Gert. 


„ Gerde⸗ 


UGerderoꝛz. 


Erderor, in Latin Viridarius, a 4 Inſt. 
Viridi, Vert, is a judicial Officer 291, 292, 
of and in the King's Foreſt, and they 516, 31). 
are uſually four in Number in ever 
Foreſt; he is choſen by Virtue of the 
King's Writ directed to the Sheriff, 
and by the Freeholders of the Coun- 
ty where the Forelt lies, in ſuch Coun- 
ty-Court ; and after he is thus cho- 
ſen, he muſt be ſworn by the Sheriff 
to maintain the Orders uſually ob- 
ſerved in the Foreſt, and the Laws 
thereof; he is to wiew, receive, and 
enrol the Attachments, and the Pre- 
ſentments of all Manner of Treſpaſ- 
ſes concerning the Vert and Veniſon; 
and his Office is properly to ſee that 
the Vert is well maintained, and ge- 
nerally to do Right and Juſtice, ac- 4lnſt. 3 14. 
cording to the Laws of the Foreſt, 
which are eftabliſhed by Act of Par- 
liament, and for the moſt Part are 
contained in the Charter of the Fo- 
reſt, and Ordinatio foreſtæ. 24 Ed. 1. 


N 5 Lau 
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Law Caſes. 


Sir Rich. It was held at a juſtice-Seat in 
Harri the Foreſt of Mindſor, that a Verde- 


ſon's Caſe, 
„ ought to engroſs on Parchment- 


Charles Rolls all Offences, which are preſent- 
Howard's ed to him by the Foreſters, and from 


Caſe, the Court of Attachments, and to 
4 Jones preſent the ſaid Rolls at the next 
10%  Swainmote ; and that Sir Richard 
Harriſon, and Sir Charles Howard 
being two Verderors of that Foreſt, 
had neglected ſo to do; and were 
each of them fined 20 J. a- piece for 
not delivering up the Rolls in Parch- 
ment at the Swainmote. 
W. Jones At the ſame Jultice-Seat a Verde- 
295. ror claimed two Trees, and two Deer 


for his Fees ; but the Claim was di- 


allowed, and an Order was then made, 


that he ſhould have a Back every 


Summer, and a Doe in Winter. 


Gert 


a 
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Gert and Uenifon: 


Vert is derived from the French 
Verd, in Latin Viridis, and in Eng- 
liſh Green Hue; it fignifies in the Fo- 
reſt Law every Thing which grows 
and bears green Leaves, which may 
cover the Deer; and *tis divided into | 
Over- vert, which is High Wood, and ; 8 
nether Vert which is Underwood. 

My Lord Coke in his 4 Inſt. tells 41Inſt. 327. 
us, that ſome high Woods are for the 
Defence of the Deer, ſuch as Oaks 
and Beeches ; and ſome are for Shel-_ 
ter and Defence, as Ajhes, Poplars, 

Cc. that ſome Underwoods likewiſe 
are for Shelter and Defence, ſuch as 
Maples, Alder, Elder, &c. ſome are 
for Food, Brouſe, and Defence, as Sal- 
low, Willows, Hawthorn, Blackthorn, 
ec. of Buſhes and other Vegetables, 
ſome are for Hiding and Shelter only, 
as Brakes, Gors, Heath, &c. and then 
he ſums up all, and tells us, that 
there are three Sorts of Plants, which 
he calls Arbores, as Highwood and Un- 
derwoods, Arboreſcentes, which he calls 
Buſhes and Brakes ; and Herbæ, which 
are Herbs and Weeds ;; ; and thoſe tho? 
Green, 


276 Cert and Geniſon. 
| Green, are not called Vert, according 
to the Foreſt Law, becauſe they can- 
not cover the Deer. 
Now by that Law every Treſpaſ- 
* This is ſer in Vert or Veniſon, is to be impri- 
the Pay- ſoned, * ranſomed, and bound to the 


tof a. 5 a 
ee - Bo good Behaviour in the Foreſt, which 


for his mult be executed by a judicial Sen- 
Pardon. tence of the Chief Fuſtice in Eyre. 
But if ſuch Treſpaſs fiy, and can- 
not be taken, then Hue and Cry may 
be made after him; but it cannot 
be purſued out of the Boundaries of 
the Foreſt. 

aInft.316. As for Veniſon, the Word is not 
derived a Venere, but from the French 
Venaiſon, fo called from the Means of 

taking it, quia capitur ex Venativne. 
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Warden of the Fozeft. 


HE Chief Warden of a Foreſt 
is an Officer of great Authori- 
ty, and next to the Chief Juſtice in 
Eyre, in order to bail and diſcharge 
Offenders out of Cuſtody, who are 
impriſoned or indicted for Offences in 
the Foreſt ; but he is not a judicial 
Officer, becauſe he may make a De- 
puty by the Foreſt Law, and where- 
ever there is a Caſtle in a Foreſt, the 
Conſtable of that Caſtle is always 
Chief Warden, as the Conſtable of 
Windſor Caſtle is always Chief War- 
den of that Foreſt, 
The only Statute, which I can find 
relating to this Matter, is that of 1 
Ed. 3. by which 'tis enacted, that if x Ed. 
any Perſon is taken in the very Act, c. 8. 
and impriſoned, or indicted for the 
Vert or Veniſon ; the Chief Warden 
of the Foreſt ſhall let him to * Main- 3 
| | : iſe Main- 
„„ ei e. 
nifies the receiving a Man into friendly Cuſtody) who o- 
therwiſe would have been committed to Gaol ; and thoſe 
ho undertake for the Appearance of the Party, are called 
Mainpernors, becauſe they take him into their Hands ; 
and this differs from Bail; for he who is thus main- 
priſed, is ſaid to be at large from that ver) Time, to 1 e 
| 4 | bay 


* 


3. 
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Day of his priſe until the Eyre, without taking 
ppear- any Thing for his Deliverance ; which 
1 if he refuſe to do, then the Party 
bailed, is grieved ſhall have a Writ out of the 
not at Chancery, of old ordained for Perſons 
large, or indicted to be bailed till the Eyre; 
rf 7 55 and that if upon the Service of ſuch 
* Foreſt Writ, the Warden will not deliver 
Law, be- the Perſon indicted to Mainpriſe, then 
cauſe the he ſhall have another Writ out of the 
Perſons Chancery, directed to the Sheriff of 
5 2 the County, Cc. to attach the War- 
3 ſwer his Default before tl 
may keep den to anſwer his Default before the 
bim in King at a certain Day; and then the 
Cuſtody Sheriff (having called the Verderors 
% the to him) ſhall deliver the Perſon in- 
oy of bis gifted by good Mainpriſe, in the Pre- 
2 if fence of the laid Verderors, and ſhall 
they will ; deliver the Names of the Mainper- 


Per till tben nors to the ſame Verderors, to anſwer 


be is bly in the Eyre before the Juſtices. 
Law ac. 
counted to be in their Ward. See Manwood 1 Part 


167, and 4 Inſt. fol. 179. 


And if the chief Warden be there- 
of attainted, he ſhall be awarded to 
pay treble Damages to the Party 
grieved, and be committed to Priſon, 

and be ranſomed at the King's Will. 


Marren 


Warren and Marrener. 


A Warren is a Parcel of Ground 
privileged either by the King's Grant, 
or by Preſcription, to preſerve Hares 
and Conies, which are properly Beaſts 
of Narren; though my Lord Coke 
tells us, there are alſo Fowls of War- 
ren, and of thoſe there are two Sorts, 
(viz.) Campeſtres, as Partridges and 
Quails, &c. and Silveſtres, as Phea- 
fants, Cc. to which he adds Aqua- 
tiles, as Mallard, Hern, &c. but that 
no Perſon can make a Warren, and 
appropriate theſe Creatures to him- 
ſelf, and to his own Uſe, without 
the King's Licence, becauſe they are 


feræ nature, in which no Subject can 
have a Property; and in ſuch Caſe 


the Property is in the King, there- 
fore no other Perſon can have it with- 
out his Leave. | 

The firſt Statute made concerning 
Warrens, was Anno 21 Ed. 1. called 
the Statute de malefactoribus in par- 
cis; by which 'tis enacted, That a 


Warrencr finding a Treſpaſſer within 


his Liberty, intending to do any Da- 
mage therein ; and not yielding him- 
| | ſelf 
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Warren and Marrener. 
ſelf after he is called to ftand to the 
Peace, but continuing to diſobey ſuch 


Call; or if he flies or defends him- 


ſelf with Force and Arms, and is 
killed by the Warrener, he ſhall be 
indemnified, ſo as he did it not of 


Malice before that Time, pretending 


the Perſon was a Miſdoer when he 
was not; for in ſuch Caſe he ſhall 
be proſecuted, and ſuffer as any other 
Subject. | 
The next is “ Ordinatio de per- 
quirendis libertatibus ; by which tis 
ordained, That he who would pur- 
chaſe a Warren mult firſt be ſent into 
the Exchequer to make his Fine ; 
and from thence to the Chancellor of 
the Exchequer, or his Deputy, for 
that which he ought to do therein. 


By the Statute 1 H. 7. tis enacted, 


That he who hunts in a Warren in 
the Night-time, or diſguiſed, ſhall be 
brought before a Juſtice to be exa- 
mined; and if he conceal the Fact, 


and 'tis proved againſt him, tis Fe- 


lony; but if he confeſs it, 'tis only a 
Miſdemeanour, and finable at the 
next General Quarter-Seſſions; and 
here a Reſcous of the Execution of 
the Warrant, by which the Offender 

| was 


V 
1 


—— 
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was to be brought before the Ju- 
ſtice, is Felony. 

None ſhall (without the Licence of ; Jac. 1. 
the Owner) kill or chaſe any Conzes cap. THe > 
in any encloſed Ground, on Pain to 
ſuffer three Month's Impriſonment, 
and pay treble Damages to the Party 
grie ved, to be aſſeſſed by the Juſtices 
before whom convicted. 

But this Act doth not extend to 
any encloſed Ground hereafter to be 
made or uſed for Conies, without 
the King's Licence. 

Any Perſon who is Owner or 4 K 43 
Keeper of a Warren ſtock'd with C. 2. c. 25 
Conies, is allowed by the Law to 
keep a Gun, Cc. 

He who takes or kills in the Night- 
time Conies upon the Borders of 
Warrens, or on other Grounds uſed 
for keeping Conies, except the Own- 
ers, Cc. ſhall make ſuch Recom- 
pence, as the Juſtice before whom he 
1s convicted, and within ſuch Time 
as he ſhall appoint, and pay to the 
Overſeers of the Poor of the Pariſh 
where the Offence was done, ſuch 
Sum as the ſaid Juſtice ſhall think 
fit, not exceeding 10 f. and in De- 
fault thereof, to be ſent to the * 
0 
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of Correction for any Time not ex- 
ceeding a Month. 

Lords of Manors, and other Roy- 
alties, or any other Perſon authoriſed 
by them, may within their reſpective 
Manors and Liberties oppole and re- 
ſiſt Offenders in the Night- time, uſing 
any Inſtruments for the Deſtruction 
of the Game, as if ſuch Fact had 


been committed in any antient War- 


ren encloſed. 

Armed and diſguiſed, and appear- 
ing in any Warren or Place where 
Hares or Conies are kept, or ſhall 
rob any Warren or Place where they 
are kept ; or if any Perſon ſhall by 
Gift or Promiſe of Money, or other 
Reward, procure any other to join 
with him in any ſuch unlawful Act; 
every Perſon ſo offending, and being 
thereof lawfully convicted, ſhall be 


adjudged guilty of Felony, and ſuf- 


fer Death as a Felon, without Bene 
fit of ain 


Law 
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Law Cafes. 


Where a Man is ſeiſed of a Ma- 
nor, in which he had a Warren, and 
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made a Feoffment of the ſaid Manor ren. 


cum pertinentiis ; it was held, that 
the Warren did not paſs, becauſe *tis 
a collateral Inheritarice, and doth not 
iſſue out of the Soil ; but this Caſe 
is denied to be Law, for it hath been 
fince adjudged, that by a Grant of a 
Manor cum pertinent iis, the Warren 
will pals. 

T. S. had a Warren in another 
Man's Land, and afterwards he grant- 
ed the ſaid Warren to E. G. Adjudg- © 
ed, that by the Grant of the Warren 
the Soil did not paſs, probably for the 
Reaſon mentioned in the laſt Caſe, 


(viz.) becauſe a Warren is a collate- 


teral Inheritance, and doth not iſſue 
out of the Soil. 

So where one Man was Lord of 
the Manor of E. in which Manor 
another Man had a Warten belonging 
to the Manor of D. and afterwards 
both theſe Manors came into one 
Hand, » by the Purchaſe of the Manor 
of 


4Inft, 31 8. 
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AInſt. 318. of D. Adjudged, that by the Union 
* 38 of the Land and the Warren, that 
Caſe of a the Warren was not extinct, but ſtill 
Chaſe, remained. | 
won © If a Man ſprings a Pheaſant on his 
1 577 own Land, and his Hawk flies at it, 
and purſues it into the Warren of 
T. S. the Owner of the Hawk can- 
not juſtify the Entry into the War- 
ren, and taking both the Hawk and 
Pheaſant ; but *tis otherwiſe if the 
Soil was not a Warren. 
Fir Rich. Sir Richard Harriſon claimed a 
Harri- Warren by Preſcription in Windſor 
fon Caſe. Foreſt, and the Attorney General Noy 
M:. $0008 at a Juſtice-Seat held for the Foreſt 
85 affirmed, that the Claim was not good, 
unleſs it had been allowed in Eyre; 
and therefore he being preſented for 
the Warren was fined 10s. and it 
was ordered, that the Warren ſhould 
be deſtroyed, - 


An 
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An Indictment for riotouſly Entring 
into a Warren. 


Wilts. — Uratores pro Domino Rege 

ſuper ſacra' ſua præſentant 
quod Will'us Wild de H. in Com 
pradif# Yeoman 20 die Februarii An- 
no regni Domini noſtri, &c. duode- 
cimo apud Alborn in Con? prædict 
Vi & armis, &c. riotoſe routoſe & 
* illicite ſeſe aſſemblaverunt & fic rio- * After 
to ſe routoſe ſeſe aſſemblat* liberam War- the Word 
renam Philippi Comitis Pembroke vo- —_— 8 
cat' 4 Southward viotoſe routoſe & il- Cn 
licite fregerunt GT intraverunt ac Cu- agrnc 2 
niculos ipfius Comitis in libera War- ibidem aſ- 
rena præ dict adtunc & ibidem ex iſten ſembl. 
& depaſcen* riotoſe routoſe fugaverunt 3 q 
& Venati ſunt ac quatuor mille Cu- 


havebcen_ 


niculorum ad Valentiam Centum li- apud Al- 


brarum adtunc & ibidem invent rio- born prad'. 


toſe routoſe & illicite fugaverunt ce- 


perunt & aſportaverunt contra pa- 
cem, Oc. : 


I have not tranſcribed this IndiQ- 
ment as a Precedent, becauſe tis de- 
fective, but only to ſhew where the 
Fault is, that ic may be avoided in 

„„ drawing 


— 2 — —%0—ẽ. 
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drawing a good Indictment of the 
fame Nature, though it may be rea- 
fonably preſumed, that this Indict- 
ment (faulty as it is) was drawn by 
very good Advice, becaule it was pro- 
ſecuted by a noble Ear!; but the 
Fault was thus. FE i, 
It did not appear in what Place 
this Warren was, though it was in- 
ſiſted it muſt be at the Place where 
the unlawful Aſſembly was, and that 
was at Alborn; which is very true, 
if it had been adtunc & ibidem aſ- 
ſemblat'; but theſe Words are omit- 
ted in the former Part of the Indict- 
ment; and though they follow in the 
later Part, (viz.) in liberam Warre- 
nam prædictꝰ adtunc & ibidem exiſten', 
they cannot refer to Allorn in the 
Beginning of the Indictment, but 
ad proximum antecedens, which is 
tbe Warren. | = 


nad Lic. ka „„ co od Q\ aid of Oo CC Gee oe Ee EI . 


Uidgeon. 
By the Statute 9 Aunæ tis enacted, , A. e. 25. 
That if any Perſon ſhall between the 
1ſt of July and 1ſt of September in 
any Year, by Hays, Tunnels, or other 
Nets, drive and take any WMidgeon, 
or other Water-fowl, in any Place of 
Reſort for wild Fowl in the moulting 
Seaſon ; and being convicted thereof 
before one Juſtice where the Offence 
ſhall be done, by the Oath of one 
credible Perſon, he ſhall forfeit 5 5. 
for every Widgeon or other Fowl, 
to be divided between the * Poor * of tat 
and the Informer, to be levied by a Pariſh 
Warrant of that Juſtice before whom where the 
the Offender was convicted by Di- eg 
ſtreſs and Sale of his Goods; and for „ed. 
Want of Diſtreſs to be ſent to the 
Houſe of Correction not exceeding 
one Month, nor leſs than fourteen 
Days, there to be whip'd and kept to 
hard Labour, | 


Wild 


IUild⸗duck. 


The ſame Law, Conviction and 


Puniſhment for driving and taking 


any Wild-duck, or other Water-fowl 
in the moulting Seaſon, as for dri- 
ving and taking a Widgeon ; which 
ſee before under that Title. 


Good 


Mood in a Fozeſt. . | 


The Woods of . ſeveral People £ i 
which were, growing- contiguous to 
Foreſts, were by the Norman Kings = 
taken into, and made Part thereof, 1 
without the Conſent and againſt the 11 
Will of the Owners; but the Free- 
hold of the Soil on which ſuch 
Woods did grow, was {till in the 
lawful Proprietors thereof, yet ſub- 
ject to the Laws of the Foreſt; fo 
that they. could not fell Timber, 
though. on their own Lands, (when 
once taken into the Foreſt) without 
View of the Foreſters, and a Licence 
from the Juſtice of the Foreſt fo to 
do; becauſe the King claimed a Pre- 
rogative over the Woods in the Fo- 
reſt, in Order to preſerve the Game, 
which could not be done without 
Woods and Coverts to defend them. 
” Therefore ſuch Woods could not 
be cut down without the Leave of 
the Chief Juſtice in Eyre ; and this 
being thought a Grievance to the 
Subject, it was afterwards remedied 
by the Charter of the Foreſt, by * Ch. 3. 
which it was declared, that all Woods 
„ O which 
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3 which had been taken into the Fo- 
* 1189. reſts, from the Beginning of the 
Reign of Rich. 1. to the Time of the 
1 1216.- f Coronation of Hen. 3. ſhould be re- 
ſtored to the right Owners. 
$ Hen, 3, And being thus reſtored, the 5 King 
granted by the ſame Charter, Os 
the Owners ſhould be quit of Pur- 
preflures, Waſtes and Aſſarts, made 
heretofore in the ſaid Woods, (i. e.) 
If any of the Owners had encroach- 
ed on the Crown-Lands, which lay 
near their Woods, and had encloſed 
the ſame to their ſeparate Uſe ; this 
was called a Parpreſture, and finable 
at the Diſcretion of the Chief Ju- 
| tice in Eyre; ſo if any of them had 
cut down Woods, or thick Coverts, 
without Licence of the Chief Ju- 
ſtice, this was Waſte by the Foreſt 
Law; or if any of them had 'grub- 
bed up Woods or Coverts by the 


Roots, and had converted the Soil 


into Tillage ; this was called Apart 
of the Foreſt: 
For though the Woods were re- 
ſtored to the lawful Owners, yer 
\ thoſe Owners, or their Heirs were 


ſtill puniſhable for any of theſe Of- 


fences, which had been done by 
them, 
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them, whilſt their Woods were Part 
of the Foreſt. | 

Aﬀerwards by the Statute 1 Ed 3.1 Ed. 3. 
it was provided, That every Man © 2. 
having Woods in the Forelt might 
take Houle-bote and ef Hey-bote in * (i. e.) 4 
his Woods, (which he had in the Rizbt to 
old Forelts) without being attached fake Tim- 
for the ſame by the: Officers of the e e 


Hi 
Foreſt, ſo that it be done vy: the "uy 
View of the Foreſters. A Right 
| to take 


: 1 neceſſary. for making Hedges. 


And by the OA 22 Ed. 4. dis 22 E. 4 
enacted, That where a Man hathe. 7 
Woods in his own Ground within 
the old Foreſts, and ſhall cut them 
down by the King's Licence, where 
the Foreſt, Purlieu, or Chaſe belongs 
to the King, or without Licence 
where they belong to the Subject, he 
may encloſe the Soil for ſeven Years 
next after ſuch cutting. down. Es | 

And by the Statute 35 H. 8. tis 35 U. 8. 
provided, That where other Perſons c. 17. 
have Common in Wood, in a Foreſt, 
the Owner of -the Soil may encloſe 
a fourth Part thereof, to be cut down 
at his Pleaſure; but that no Beaſt 
{hall come. into ſuch Encloſure with- 

O 2 in 
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in ſeven Years next after *tis felled; 
and that during thoſe ſeven Years, 
thoſe who have Right of Common 


there, ſhall be excluded. from their 
Common. 


Law Cafes. 


Upon the Statutes before-mention- 
ed, the following Caſes have been 
adj judged. 

T That the Statute 22 Ed. 4. was 
a Conveyance, and did not extend to 
the Right of a Commoner in a Fo- 
reſt, Who is a third Perſon ; and be- 


co mages cauſe ſeveral Points relating to this 


Matter were reſolved in that Cale, 
1 ſhall briefly recite it. 
A Grant was made of a Wood 
in a Foreſt, in which the Plaintiff 
had Right of Common, Which Grant 
was confirmed by a Statute ; and af- 
terwards the Grantee cut down 
Wood, and encloſed the Soil on 
which it had grown ; and the Que- 
ſtion was, whether the Plaintiff who 


| had Right of Common ſhould loſe it 


for ſeven Years; and-it was-adjudged, 
1. That though the Grantee had 
not the Inheritance, but only an 
| Au- 
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Authority to take Wood in another 
Man's Soil; yet he may encloſe by 
Virtute of the Statute 22 Ed. 

2. It was reſolved, That the ſaid 
Statute extends to Wood, which Men 
had in Severalty, and not to Woods 
where they had a Right of Common 
before; for at Common Law, he 
who had a Wood in a Foreft could 
not encloſe againſt one who had a 
Right of Common in ſuch Wood ; 
but if it was his ſeveral Mood, he 
might encloſe parvo foſſato only; and 
that for no ee Time than three 
Years. | 

That this Statute is a 88 
ance between the King and his Sub- 
jects, which doth not take away the 
Right of a third Perſon, as he is 
who hath a Right f Common in the 
Woods. Ce HELL 
4. There is a Clauſe. in © [this Sts 
tute, that he who cuts down Wood, 
may encloſe. without ſuing to the 
King, or other Owner, c. fo that 
this Power is eſtabliſned againſt 
them, but not againſt another who 
hath a Right of: Common in the 
Woods; ere by this Statute it 
feems, that he is not barred of his 


Right of Common for ſeven Years. 
O 3 And 


Earl of 
Pem- 
broke, 
Lord 
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And this may be the Reaſon of 


inſerting a Clauſe in the Statute 35 
Hen. 8. above fifty Years afterwards, 


(viz.) that where there is a Wood 
or Coppice, wherein others have 
Right of Common, the Owner of 
the Soil ſhall not cut down the ſame 


(except for his own Uſe) before he 
and the Commoners ſhall agree in ſet- 
ting out a fourth Part thereof, to be 
ſeverally encloſed for the Uſe of the 


ſaid Owner; and if any Beaſt is ſuf- 
fered to come into ſuch fourth Part, 
within ſeven Tears after the Wood is 
cut down, he whoſe Beaſt it is ſhall. 
forfeit for every one 4. ſo that by. 
this Statute, he is barred of his Com- 


mon for ſeven Years. : 
It was likewiſe reſolved in Sir 
Francis Barringtons Caſe laſt men- 


tioned, that the Statutes relating 
to Foreſts are general Laws, becauſe 
they concern the King ; and there- 
fore the Common Law Courts are to 


take Notice of them. 


A Foreſter cut down Timber-Trees 
growing in the Foreſt ; this was ad- 
judged a Forfeiture of his Office at 

Berkley. Common Law, as well as by the 

Poph. 116. 
 Goulds. 
130. S. C. 


Laws of the Foreſt; for this Officer 
hath not only the Charge of the 
Game, 
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Game, but of every Thing in the | 
| Foreſt, by which the Deer may be 7 
fed; and by the Charter of the Fo- 
relt tis prohibited to cut down Wood . 
there Niſi per Viſum foreſtarit ; and } 
therefore every voluntary Act done "0 
by an Officer contrary. to his Truſt, i 
and to the Duty of his Office, is a 
Forfeiture thereof. 

Certiorari to the Chief Juſtice in The Duke 
Eyre of the Foreſt of Pickering, to of Nor- 
remove a Record before him into folk v. 
B. R. the Defendant being preſented De 1 
ſor cutting Wood in a Place where "ata 
the Duke of Newcaſtle (who was Sid. 296. 
Chief Juſtice in Eyre in that Foreſt) 
claimed the Soil, on which the Wood . 

did grow; it was objected againſt. 

the Granting this Writ, that the 

Court of King's Bench had no - Ju- 

riſdiction in this Caſe, becauſe it was 

an Offence puniſhable by the Foreſt 

Lau); but it was ruled, that though. 

a.Certiorari might be granted, yet it 

ſhould not in this Caſe, becauſe the 

Defendant was only preſented for cut- 

ting Wood; he was not convicted for 

| ſo doing; now where the Offence is 

only preſented, * tis. puniſhable. by the 

Regarders according to the Foreſt 

Lau; but ſuch Puniſhment ſhall not 
O 4. con- 
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conclude the Right of the Party from 
bringing an Action of Treſpaſs at 
Common Law, wherein he may reco- 
ver cn ad if he has any. 
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The I/odwards mal . all 
- Offences within their Charge at the 
Court of Attachments or Swainmote, 
to the Chief Foreſters or Verderors ; 
their Office doth not only concern 
the Woods in the Foreſt, but all Of- 
fences committed either in the Vert or 
Veniſon, which ſhall be in their Charge; 
and if they ſee or know any Male- 
factors; or if they ſhall find any Deer 
Killed or hurt, they muſt acquaint a 
Verderor therewith, and preſent the 
ſame àt the next Court of the Fo- 
reſt, and in theſe Particulars his Oath 
doth conſiſt; but he cannot make 
any Attachments ; and by the Law 
he muſt not walk with Bow and Ar- 
rows, but with a Foreſt-Bil or 
Hatchet. 

Where the King hath a Wood in 
his on Land in a Foreſt, and leaſeth 
the ſame to another, the Leſſee ought | 

2 to 
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the Foreſt, the Wood ſhall be ſeiſed, 


or other necellary Boots, by the View 3 


and ok Moodwards. 
to provide a Woodward ; and if he ka 
doth not appear at hs Courts of. 0 


297 


and the Office of a Woodward ; the = 


Law is the fame where a Subject 1 


hath a Wood in the Foreſt. a ö 
A Seiſure being made of the Lord W. Jonel AM 
Lovelace's Wood, for a Fine of 13 5.270 
4 d. the ſame was flaid at the ſu— 
ſtice-Seat; but his Claim of a Privi- 
lege to fell Wood in the Foreſt, wich- 
out Licence or View of the Foreſters, 
was not allowed; though in 1 Inſt. 
a Preſcription to fell and fell Wood 
without View was held good ; but 
at a Juſtice-Seat held for the Foreſt 
of Mindſor, that was held to be no 
Law. 
For in Whitlock's Cale 1 it was be! d Whit- 
at a ſuſtice-Seat, that a Man may lock's 
fell Woods in a Foreſt for the Fire, Caſe. 
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268. i 
of the Foreſters or Verderors, but | 


not to el without the Writ ad quod ! 
damnum; and that if a Foreſter takes Ibid. 277. 
any Thing for his Viewing, 'tis Ex- 
tortion. 1 
It was agreed at the ſaid * Juſtice- * lb. 277% 
Seat, that. the Chief Warden of the 9 
Foreſt could not grant à Licence to 

ſell Trees there; nor the Chief Ju- „ 
ſtice „ 


298 Mood in a Foꝛeſt, 
ſtice in Eyre, unleſs 'tis granted ſe- 
dente Curia, or after a Writ ad quod 
dainnum. | | 
Sir Charl. The Defendant was preſented for 
Howard's felling Timber-Trees in Mindſor Fo- 
oy reſt ; and thereupon he at the Ju- 
Jones. ſtice-Seat produced the King's War- 
| rant in- theſe Words, (viz.) Whereas 
Bagſhot Rails are in Decay, therefore 
he (the . Defendant) ſhould cauſe as 
much Timber to be felled, as would 
be convenient for the Repair thereof; 
and this was held to be no good 
Warrant, becauſe the Decay of the- 
Rails ought firſt to be viewed, and 
an Eſtimate to be made thereof ; and 
then ſuch a Warrant might be grant- 
| ed, but not before. . 
W. Jones At the ſame juſtice-Seat it was 
268. held, that a Preſentment made by all 
the Officers of the Foreſt, that Wood 
and Timber was felled there, and by 
whom, is ſufficient Evidence to con- 
vict the Offender; and in Hhitloch's 
Caſe beſore- mentioned, no other E- 
vidence was given. 
W. Jones The Inhabitants of Egham, and 
275. of all the Towns in Surrey within 
Nindſor Foreſt joined in a Claim to 
cut down their Coppices at Pleaſure; 
and No) the Attorney General . 
c 
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ed at a Juſtice-Seat, that ſince the 

* Charter of the Foreſt was made, a * Ch. a. 

Preſcription to cut down Wood there, 

is not good ; for by that Charter it | 

was granted, that all Freeholders fl 

ſhould have their Woods in Foreſts, : 

as they had them at the Time of the 

Coronation of H. 1. which was above 

120 Years before that Charter was 

granted ; nay, a Preſcription to cut : 

down Wood per Viſum of the Fore- . 

ſters and Verderors is not good, for "i 

it muſt be per /iſum & allocationem, 9 

Oc. becauſe if *tis per Nſum, &c. 

only; then if a Foreſter or Verderor 

is required to view it, and he re- 

fuſeth, it may be cut down without 4 

View. 7 | 5 
An Underkeeper being preſented at Rowland j 

the ſaid Juſtice-Seat for cutting un- Raply's I 

lawſul Brouſe-WHhood, ſaid in his De- Caſe. ; 

fence, that he cut it by the King's M. Jones. 

Order to fell, and with the Money 219 

to buy Hay for the Deer in hard Wea- 

ther ; the Attorney General ſaid, that 


We 
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the King's Commands ought to be 1 
"obeyed ; but that there is a legal #4 
Way to put them in Execution. 9 

So where one was preſented for Clifton's A 
felling and carrying away ſeven Tim- Caſe. 8 


W. ſones 


ber-Trees; he inſiſted at a Juſtice- 2, 
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W. Jones 
295. 
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Mood in a Foꝛeſt, &c. 


Seat, that thoſe Trees were cut down 


to repair a Bridge, which the King 


ought to repair, and that they were 
employed accordingly, and that the 


| Lops were fold to pay the Work- 


men with the Money ariſing by 
ſuch Sale; and though the Verderors 
affirmed, that the Timber was em- 
ployed as aforeſaid, yet he was fined 
5 c. for his undue taking the Trees. 

Though a Man may cut down his 
own Woods in a Foreſt for neceſſary 
Boots, without View of the Fore- 
ſters or Verderors ; yet ſome Officer 


of the Foreſt ought to preſent it at 


the next Court of Attachment, and 
how much was felled, and that they 
had ſeen it, that it may appear on Re- 
cord what Quantity was cut down. 
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BOOKS lah primed 
"TW" |. HOOKE. - 


"HE practical Conveyancer : In 
Iwo Parts. Part 1. Containing 


Rules and Inſtructions for drawing all 


Sorts of Conveyances of Eſtates and 
Intereſts, whether Real or Perſonal, 
in Poſſeſſion or Expectancy. Alſo 
particular Rules for the Expoſition of 
Deeds, Wills, &c. and of Words uſed 


in Conveyances. Together with the 


Reſolutions of the ſeveral Courts at 
Weſtminſter, in Caſes wherein Diffi- 
culties have ariſen, touching the 
Words and Clauſes in Deeds, Deviſes, 
c. The Whole extracted by Way 
of Abridgment from the Reports at 
large of the ſaid Cafes, and Alpha- 
betically digeſted under proper Heads. 
Part 2. Being the firſt Part reduced 


into Practice, in a ſelect Collection of 


Precedents, viz. Marriage-Settlements, 
Bargains and Sales, Leaſes, Leaſes and 
Releaſes, Deeds of Copartnerſhip, 


of Exchange, of Releaſe and Confir- 


mation; Mortgages, Surrenders, Wills, 


Letters of Attorney, Aſſignments. 


of Stocks, and Exchequer-Annuities, 
Eccleſiaſtical Inſtruments, &c. By John 


Lilly, Gent. in Folio, Price 1 J. 105. 
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Books printed A J. Hooke. 


Modern Entries; Being a Collection 
of ſelect Pleadings in the Courts of 
King's Bench, Common Pleas and 
Exchequer, viz. Declarations, Pleas 
in Abatement and in Bar, Replica- 
tions, Rejoinders, &c. Demurrers, 
Iſſues, Verdi&s, Judgments, Forms of 
making up Records of Niſi Prins 
and Entring of Judgments, &c. 
moſt Actions. As alſo ſpecial Aff 8 
ments of Errors, and Writs and Pro- 


ceedings thereupon, both in the ſaid. 


Courts and in Parliament. With the 
Method of ſuing to and reverſing 
Outlawries, by Writ of Error or 0- 
therwile. To which is added a Col- 
lection of Writs in moſt Caſes now in 
Practice. With proper Tables. By 


John Lilly, Gent. in Fol. Pr. 1 J. 10s. 


The Common Law Common-Placed: 
Containing the Subſtance and Effect 
of all tle Common Law Caſes di- 
ſperſed in the Body of the Law, col- 
lected as well from Abridgments as 
Reports, in a perfect rew Method. 
Wberein ikewile the Terms of the Law, 
and the moſt conſiderable Writs and Pro- 
ceſſes, are conciſely treated of under 
their proper Titles. With an Abſtract 
of Statutes, relating to the general 
Heads thereof, and exact References 

through- 
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Books printed for J. Hooke. 
throughout. The Whole compleated 
fo as to be uſeful to Counſellors, At- 
tornies, Students of the Law, and 
other Gentlemen. In 8vo. Pr. 65. 

Engliſh Liberties ; or the Free-born 
Subject's Inheritance; Containing 


Magna Charta, Charta de Foreſta, 
the Statute de Tallagio non Conce- 
dendo, the Habeas Corpus Act, and 


ſeveral other Statutes'; with Com- 


ments on each of them. Likewiſe, 


the Proceedings in Appeals of Mur- 


der: Of Ship-Money ; Of Tonnage 
and Poundage. Of Parliaments, and 


the Qualification and Choice of Mem- 
bers: Of the Three Eſtates, and of 
the Settlement of the Crown by Far- 


liament : Together with a ſhort Hi- 


ſtory of the Succeſſion, not by any 


Hereditary Right: Alſo a Declaration 
of the Liberties of the Subject : And 


the Oath of Allegiance and Snprema- 


cy. The Petition of Right; with a 
ſhort but impartial Relation of the 
Difference berween Charles I. and 
the long Parliament, concerning the 
Prerogative of the King, the Liber- 
ties of the Subject, ard the Riſe of 
the Civil Wars Of Trials by Juries, 
and of the Qualification of 1 1 
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Books printed for J. Hooke. 
Of Juſtices of the Peace, Coroners, 
Conftables, Churchwardens, Over- 
ſeers of the Poor, Surveyors of the 
Highways, @c. with many Law 
Caſes throughout. Compiled firſt by 
Henry Care, and now continued, 


with large Additions, by William 


Nelſon of the Middle Temple, Eſq; 
The fourth Edition in 8vo. Pr. 4 s. 
The Privileges' of the Lord Mayor 


and Aldermen of the City. The 
| Advantages of the Freemen there- 


of. A Method for Freemen to make 
their Wills. If they die without a Will, 
how their Eſtates muſt be divided. 
The Uſage of the Mayor's Court, the 
Orphan's Court, and all the other 
Courts. The Chamberlain's Clerk his 
Fees. The Coroner's Duty and Fees.. 
How to make Diſtreſs for Rent. 
With feveral Acts of Parliament, Acts 
of Common Council, and other Mat- 
ters never before publiſhed. Alſo 
the Miniſters Tithes of every Pariſt 
in London, and how to recover the. 
fame. With a Table to the Whole. 
By John Green, ſometime Attorney 
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